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APPEALS - Grounds of appeal - Nature - Whether a ground is one of
law or mixed facts and law - Is subject to the question it raises - Present
grounds in issue are of law (H1)

JURISDICTION - Courts - Competence - Jurisdiction is a crucial ques-
tion - The nerve centre of adjudication - For without it - Whole proceed-
ings remain a nullity (H2)

COURTS - Jurisdiction - Court of Appeal Act s. 16 - Confers wide pow-
ers - That can enable Court of Appeal - Exercise all the powers of a trial
court - Towards speedy administration of justice (H3)

COURTS - Impeachment proceedings - Time essence - S. 16. Court of

Appeal Act - Conditions for its application - Which include availability of
necessary adjudication materials - Exist in this case (H4)
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ACTIONS - Commencement - Originating summons - Is used in matters
where facts are not in dispute - Issue of jurisdiction is better handled -
Together with the merits of the case (H5)

, CONSTITUTIONAL LAW - Constitution - Definition - Interpretation -
Courts cannot amend or change the wordings - Nor interpret the provi-
sions in isolation (H6)

.CONSTITUTIONAL LAW - Impeachment of Governor - Words &
'phrases - Provision of s. 188(9) requiring two-thirds majority - Of mem-
bers of the House of Assembly - Is in respect of all the members - Not
just those present (H7)

'CONSTITUTIONAL LAW - House of Assembly - Impeachment of Gov-
ernor - Where there is 14 vacant seats in a 24 membership House - 8
members cannot effect the Governor’s impeachment - That requires two-
thirds majority vide s. 188(9) 1999 Constitution - As rightly held by the

:Court of Appeal (H8)

COURTS - Justice - Impeachment proceedings - Delay tactics - Being
employed by some legal practitioners and politicians - Must be curbed by
.the judiciary - Seeing that justice delayed is justice denied (H9)

FACTS

This appeal is against the judgment of the Court of Appeal, Jos
‘Division, delivered on 8-3-2007. In its decision, the lower court nullified
‘removal of 1st respondent as the Governor of Plateau State by the State
House of Assembly on 13-11-2006 and ordered his reinstatement. Pla-
teau State under s. 20 of the Constitution of the Federal Republic of
Nigeria, 1999, has a House of Assembly made up of twenty four mem-
‘bers. In July, 2006, 14 of the members including the Speaker and Deputy
Speaker left their original political party and joined a new one. As a result,
the said 14 members vacated their seats by operation of law with only 10
members of the House now operating. 8 out of those 10 members initi-
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ated impeachment proceedings against 1st Respondent and on 13-11-
2006, they allegedly removed him from his office as the Governor of
Plateau State. At the time of this impeachment, no by-election had been
conducted to replace the 14 vacant seats of the State House of Assembly
members.

Consequently, on the 27-11-2006, 1st Respondent commenced an
action before the High Court of Plateau State by way of Originating Sum-
mons supported by 37 paragraphs affidavit. 1st Respondent sought inter
alia, a nullification of his impeachment, as the Plateau State House of
Assembly did not comply with the provisions of the Constitution of Ni-
geria, 1999. Appellants raised a preliminary objection to the suit based on
lack of court’s jurisdiction. The trial court sought to determine both the
preliminary objections and the substantive suit together. Appellants ap-
pealed against this move to the Court of Appeal. Before the Court of
Appeal, first Respondent successfully prayed the court to invoke the
provisions of s. 16 of the Court of Appeal Act to hear both the prelimi-
nary objection and the Originating summons together. The court dis-
missed the Appellant’s appeal and granted first Respondent’s reliefs against
his impeachment. Being dissatisfied, the Appellants have further appealed
to the Supreme Court.

HELD (Unanimously dismissing the appeal @NOGHEN JSC)

Grounds of appeal - Nature

1. Itis settled law that tHémportant consideration in the determination

of the nature of a ground of appeal is not the form of the ground but the
question it raises’per AYOOLA, JSC in M.D.P.D.T vs Okonkwo supra

at 232.

A close look at grounds 1,2, and 3 of the grounds of appeal supra
clearly show that the grounds complain against the wrong interpretation
of constitutional provisions relevant to the determination of the case and
misapplication of the relevant law.

It is clear that since grounds 1, 2, and 3 of the grounds of appeal
gquestioned the interpretation and conclusions reached by the lower court
in relation to the relevant provisions of the 1999 Constitution particularly



1672 Dapianlong V. Dariye (2007) 4 KLR

sections 188, 102 thereof, the said grounds are of law and nothing more
having regard to the statements of the relevant applicable law supra. That
being the case | hold the considered view that section 233(2) of the 1999
Constitution is not relevant to the said grounds of appeal. | also do not

B find the grounds argumentative or narrative as contended by learned se-
nior counsel for thesirespondent and therefore come to the conclusion
that the preliminary objection is without merit and is consequently over-
ruled. (p. 1699 C/1700 E)

CJurisdiction is a crucial question
2. It is settled law that jurisdiction is a radical and crucial question of
competence because if a court has no jurisdiction to hear and determine
a case, the proceedings are and remain a nullity ab initio, however well
conducted and brilliantly decided they might be since a defect in compe-
tence is not intrinsic, but extrinsic, to the entire process of adjudication.
Jurisdiction is therefore considered to be the nerve centre of adjudica-
tion; the blood that gives life to the survival of an action in a court of law
Ein the very same way that blood gives life to the human being in particular
and the animal race in general. (p. 1702 F)

D

Court of Appeal Act s. 16 - Confers wide powers

g 3. Itis clear from the above provisions that the powers conferred on the
Court of Appeal by section 16 of the Act are very wide indeed as they
enable the appellate court to exercise all the powers of a court of first
instance.

Itis also settled law that section 16 of the Court of Appeal Act can
be invoked in order to facilitate the speedy administration of justice as it
is designed to avoid multiplicity of proceedings and hearings. Instead of
sending the case back to the trial judge for a trial, section 16, in an appro-
priate case empowers the Court of Appeal to assume the jurisdiction of

H the trial court and determine the real question in controversy between the
parties so as to save much needed time in the administration of justice in
this country; see Inakoju vs Adeleke supra at 616.

However, section 16 is not an all purpose or limitless power for
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the Court of Appeal to divest the High Court of the original jurisdiction
conferred on it by law. It is settled law that the Court of Appeal cannot
hide under section 16 to expand its jurisdiction. (p. 1703 F)

Impeachment proceedings - Time essence B

4. 1t is now settled that impeachment proceedings are sui generis as they
belong to a class of their own and time is of the essence. It was therefore
held by this Court in the most recent case of Inakoju vs Adeleke supra at
626 - 627 that although the judicial process is slow most of the {ime,
almost taking a snails pace, where the res in the case before the court is
in danger of being wiped out, the judiciary must take the fast track or
lane and do all that is possible to give it a speedy hearing.

However, the powers conferred on the Court of Appeal by section
16 of the Court of Appeal Act are exercisable by that court where céttain
fundamental conditionalities are met, such as:-

(a) availability of the necessary materials to consider and adjudi-
cate in the matter;

(b) the length of time between the disposal of the action at theztrial
court and the hearing of the appeal; and

(c) the interest of justice by eliminating further delay that would
arise in the event of remitting the case back to the trial court for rehear-
ing and the hardship such an order would cause on either or both Earties
to the case - see Inakoju vs Adeleke supra at 691 — 692.

It is my considered view that from the facts and surrounding
circumstances of this case, the above preconditions existed in the instant
case and that the lower court was right in asceeding to the plea of the
counsel for the parties to invoke its powers to take the decisions iftook
in the interest of justice, equity and good conscience. | hold the further
view that the decisions taken had expeditiously disposed of the matters in
controversy thereby saving the judiciary from embarrassment that would
have arisen had the alternative option of sending the case for rettial de
novo been adopted by that court as presently urged upon this Court by
learned Senior Counsel for the appellants. (p. 1704 G)
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ACTIONS - Commencement - Originating summons
5. The originating summons procedure is a means commencement of
action adopted in cases where the facts are not in dispute or there is no
likelihood of their being in dispute and when the sole or principal question
g in issue is or is likely to be one directed at the construction of a written
law, Constitution or any instrument or of any deed, will, contract or
other document or other question of law or in a circumstance where
there is not likely to be any dispute as to the facts. In general terms, it is
used for non-contentious actions or matters i.e. those actions where
facts are not likely to be in dispute. In actions commenced by originating
summons, pleadings are not required rather affidavit evidence are em-
ployed.
It follows that proceedings commenced by originating summons
D are very expeditiously dealt with particularly as witnesses are rarely called
and examined. It is therefore a most appropriate mode of commencing
the instant action since impeachment proceedings are sui generis (in a
class of their own) and time is of the essence. In this case the tenure of
E the Ftrespondent is to expire by*®2May, 2007 and it is very important
that a decision, one way or the other, has to be made.
That apart, it is settled law that where an objection is raised to the
jurisdiction of the court in a matter commenced by originating summons
= where the evidence required is in the form of affidavit as in the instant
case, it may be prudent to hear together the arguments as to jurisdiction
and the merits of the case. (p. 1705 G)

Constitution - Definition - Interpretation

G 6. It is settled law that the Constitution of any country is what is usually
called the organic law or grundnorm of the people. It contains all the
laws from which the institutions of state drive their creation, legitimacy
and very being. The Constitution is also the unifying force in the nation

H apportioning rights and imposing obligations on the people who are sub-
ject to its operation. It is a very important composite document, the
interpretation or construction of which is subject to reorganized cannons
of interpretation designed or crafted to enhance and sustains the esteem
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in which Constitutions are held the world over.

It is settled law that the courts cannot amend the Constitution
neither can they change the words. It is also a principle of interpretation
that the language of the Constitution were clear and unambiguous, must
be given its plain evident meaning and that a Constitutional provision
should not be construed so as to defeat its evident purpose. It is also
settled law that provisions of the Constitution are not to be interpreted in
isolation but that other provisions must be taken into consideration in the
exercise. (p. 1711 H/1712 E) c

Impeachment of Governor - Words & phrases

7. Can it be said that the terfone third of the membersand “two-

thirds majority of all its membersthean the same thing? If so why not
simply use the same expression in the two subsections? | am of thE view
that the words used are very clear and very unambiguous and should be
given their literal meanings. | am of the view that when subsection (2) of
section 188 is compared with subsection (9) of section 188 it becomes
clear that the expressidaf the members“and all the membeo notE
mean the same thing. | hold the further view that the expression “all the
members”refers to the members present and voting at the House of
Assembly on any particular day after forming the required quorum for
the transaction of legislative business which is 1/3 of all the membgss as
provided for in section 96(1) of the 1999 Constitution. The same expres-
sion is used in section 9(2) & (3) in relation to creation of state; section
143(4) and (9) in relation to the removal of the President or Vice Presi-
dent of the Federal Republic of Nigeria; section 188 (9) in relation to
motion to investigate the allegation; and section 305 dealing with the pro-
cedure for declaration of state of emergency, all under the 1999 Consti-
tution. In all the above situations it appears that the intention of the fram-
ers of the constitution is that the number of the members required to
transact the particular business of the legislature is a percentage bt pro-
portion of the total number or the totality of the assigned membership of
the House under the Constitution. In the instant case it is two-thirds of
ALL the members of the Plateau State House of Assembly, which is made
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up of 24 members; that is 16 members. It is not in doubt that the word
“ALL" means; entire, complete, the whole number of; every one of.
(p. 1713 G)

B House of Assembly - Impeachment of Governor
8. In the instant case, it is not disputed that 8 out of 10 members in a
house of 24 memberships initiated and carried out the impeachment of
the ¥ respondent. There is no doubt that there existed in the Plateau
State House of Assembly 14 vacant seats as a result of the cross carpet-
ing. Itis the view of the Learned Leading Counsel for the appellants that
the vacancy did not affect the capacity of the 8 members to carry out the
impeachment process as 8 is more than 2/3 of 10 members.

It is my view that until the vacancies created by the carpet cross-

D ing members are filled by the process of by-election, the Plateau State
House of Assembly can only transact such legislative duties that require
the participation of less than 2/3 majority of ALL the members of that
House, which duties definitely excludes impeachment proceedings.

E | have limited my consideration of the appeal to the question as to
whether section 188 of the 1999 Constitution, particularly subsection (9)
thereof, had been complied with’ in the removal or impeachment of the
1st respondent primarily because there is no dispute as to the fact that

g only 8 out of 24 making ufall the members’of the Plateau State House
of Assembly initiated and carried out the impeachment process cf the 1
respondent. So on that point alone, which is a Constitutional require-
ment, it is clear that the Court of Appeal was right in coming to the
conclusion that the said impeachment was not in conformity with the

G Constitutional provisions and consequently invalid. That holding is unas-
sailable and is sufficient to sustain the decision of the lower court with-
out more. (p. 1714 F/1715 C)

H Justice - Impeachment proceedings - Delay tactics
9. | have to put it on record that the desire of the judiciary to curb the
now notorious attitude of some legal practitioners and politicians faced
with very bad cases to employ delay tactics to either defeat the ends of



Dapianlong V. Dariye (2007) 4 KLR1677

justice or postponed the evil day, needs the encouragement of all well
meaning legal practitioners, particularly the very senior members of the
profession. It is apparent that in impeachment cases, like election mat-
ters, time is of the very essence. In the instant case which was com-
menced by originating summons designed to expedite the mattes, the
objection to the jurisdiction of the trial court, if well intentioned and not
directed or aimed at causing inordinate delay in the determination of the
issues, could have been taken together with the substantive matter so as
to speed up the process of adjudication. Rather than adopt that p&udent
procedure, the appellants chose to appeal against the well intentioned
decision of the trial court to hear arguments on both the preliminary
objection on jurisdiction and the originating summons expecting that in
the event of being overruled they would have to return to the trial court
for the hearing of the substantive matter; meanwhile time, like tidB, as
they say, waits for no man; it keeps on running out and at the end may
likely leave justice prostrate and the aggrieved party frustrated and bitter
with the judicial system. This Court just has to do something about the
situation for the restoration of hope and credibility in the system fokE the
benefit of all. Is it not said that justice delayed is justice denied? The reign
of technical justice is over. On the throne now sits substantial justice.
Long may you reign, substantial justice! (p. 1716 A)

NOTABLE POINTS OF INTEREST
OGBUAGU JSC
1. When Speaker Protempore cannot act as the Speaker of the House
Secondly, Section 188 (5) of the 1999 Constitution, requires that the
request to the Chief Judge of the State to constitute a Panel to investigate
the allegations against the Governor, should be made by the Speaker of
the House of Assembly and nobody else. Exhibit C, was not signed by the
Speaker of the House of Assembly, but was signed by the Speaker Pro
Tempore. | am aware that Section 8 of the 1999 Constitution, proWides
as follows:

“In the absence of the Speaker and Deputy Speaker, such member
of the House as the House may elect for that purpose shall preside. Such
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member shall be known as “Speaker Protempore *.
| agree with the court below that the above provision, did not refer
to a Speaker Protempore, but to the duly elected Speaker of the House of
Assembly. If it were to be otherwise, the Constitution should have so
g Provided but it did not and has not so provided. In the interpretation of
the Constitution/Statute, it has been stated and re-stated that where its
provisions are clear and unambiguous, they should be given their simple,
natural and ordinary meaning without introducing extraneous matters.
c (p- 1726 A)

ADEREMI JSC
2. Interpreting the Constitution - Duty of the Judge
The primary function of a judge is to declare the law, not to decide what
Dt should be. The business of law making is, in my humble view, exclu-
sively a matter for the National Assembly, in Nigerian context. Though,
the populace look forward to the judiciary for dispensation of justice, a
judge must always be conscious of his limitation in the discharge of his
g judicial duties; he must carefully but firmly set out to administer justice
according to law, the law which is established for us by the National
Assembly of this country or by the binding authority of precedent which
itself is substantially founded on the laws passed by the National Assem-
F bly. It therefore follows that, where the words of the statute or the Con-
stitution are unambiguous but clear in their ordinary and grammatical
meanings, a judge has a binding duty to interpret the words of statutory
or constitutional provisions accordingly. | here recall, with admiration
and submission to the monumental and guiding words of Idighe JSC in
G this connection in the case of Nafiu Rabiu v. Kano State (1980) 8-11 S.C.
130 where at page 195 the learned jurist reasoned thus: -
“Itis the duty of this court which has the ultimate responsibility of
declaring and interpreting provisions of the Constitution always to bear
H in mind that the Constitution itself is a mechanism under which all laws
are to be made by the Legislature and not merely an Act which declares
what the law is. Accordingly, where the question is whether the Constitu-
tion has used an expression in the wider or in the narrower sense the court
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should always lean, where the justice of the case so demands, to the
broader interpretatiorunless thex is something in the context or in the
rest of the Constitution to indicate that the nwaver interpetation will

best cary out its object and purposgé(p. 1748 A)

B
3. Despicable allegations - Justice should take its course

I shall end this discourse by saying that the allegations levelled against the
15 respondent as contained in the records, are despicable to the highest
degree. If proved in accordance with the laws of our land by the ca@linal
principle of morality, justice and democratic government that an offender
guilty of crime should be sentenced by the court to such penalty as his
crime merits, the slrespondent must not be allowed to run away from
justice. But before this can be done, due process of law must be followed
from the beginning to the end. An act may be morally reprehensibl@ un-
less there is a law properly enacted which makes that act punishable and
goes ahead to prescribe the punishment for it, a judge, indeed, any court
of law is hamstrung to sentence and punish the perpetrator. (p. 1752 D)
E
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STATUTES & RULES REFERRED TO

The Constitution of the Federal Republic of Nigeria 1999 ss. 9, 36(1) 91,
95, 96, 102, 109, 143, 188, 233, 240, 272 and 305

The Constitution of the Federal Republic of Nigeria 1979 s. 103(1)

Court of Appeal Act s. 16

Supreme Court Rules O. 8r. 2(3)

G LEAD JUDGMENT BY ONNOGHEN JSC

This is an appeal against the judgment of the Court of Appeal holden
at Jos in Appeal No. CA/J/302/2006 delivered on thel&/ of March,
2007 nullifying the removal of thes'Irespondent, Chief Joshua Chibi

H Dariye by the Plateau State House of Assembly on Monday the 13
day of November 2006 and ordering the reinstatement ofttressfion-
dent to the office of Governor of Plateau State.
Plateau State, like any other State in the Federal Republic of Nige-
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ria, has a House of Assembly established under section 20 of the Consti-
tution of the Federal Republic of Nigeria 1999 (hereinafter referred to/
called the 1999 Constitution). The said House of Assembly constitutes of
24 members. It is an undisputed fact that betweéha2dl 26' July,

2006, fourteen (14) out of the twenty-four (24) members of the Plgieau
State House of Assembly including the Speaker and Deputy Speaker
thereof) cross carpeted from the Peoples Democratic Party (PDP), the
platform on which they were elected to the House in 2003 to Advanced
Congress of Democrats (ACD), a registered political party, as a result of
which the said 14 members vacated their seats by operation of law leav-
ing only 10 members of that House.

On the B day of October 2006 thettespondent was allegedly
served with notice of allegations of gross misconduct thereby initiating a
process of impeachment by the remaining 10 members of that Huse.
The notice of allegations of gross misconduct was signed by eight (8)
out of the ten existing members. Throughout the processes and proceed-
ings leading to and including the impeachment of theedpondent, the
Plateau State House of Assembly had only ten members, eight (8) & who
supported and voted in favour of the removal of thee&pondent under
section 188 of the 1999 Constitution.

The following are the summary of allegations of gross miscon-
duct against thestlrespondent: - F

“(a) Money laundering and economic crimes leading to the arrest
and detention of thesrespondent in the United. Kingdom having been
found with the sum of N90,000.00 in cash and lodgments in the banks.

(b) Operation of at least 8 U.K. bank accounts contrary to the
provision of the 8 schedule, part | item 3 of the 1999 Constitution.

(c) Purchase of flat 28 Regeants Plaza Apartment, 8 Greville Road,
London NW86, through State funds contrary to the provision of section 15
(5) of the 1999 Constitution.

(d) False declaration of assets contrary to the code of conduét for
public officers in the Bschedule, part | item Il of the 1999 Constitution.

(e) Jumping bail in the United Kingdom for which an interna-
tional warrant of arrest was issued against tlferdspondent and was
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consequently declared wanted.

(f) Payment of Plateau State Government Ecological funds by the
1st respondent in the sum of N1,161,162,900.00 (One billion, one hun-
dred and sixty-one million, one hundred and sixty-two thousand, nine

g hundred naira only) and N82,600,000.00 (Eighty-two million, six hun-
dred thousand Naira only) respectively into his private account.

(g) Disbursement of the State Ecological Fund of
N1,161,162.900.00 (One billion, one hundred and sixty-one million, one

Chundred and sixty-two thousand, nine hundred naira only) as though it
was his personal money in the following manner-

(i) Pinnacle Communications N250,000,000.00
(ii) Plateau State Government N550,000,000.00
(iif) Union Homes N80,000,000.00

D (iv) PDP South West N100,000,000.00
(v) Chief Joshua Dariye N176,000,000.00
(vi) C.O.P N 4,300,000.00

(h) Conversion of Plateau State funds in the sum of N82,600,000.00
E (Eighty-two million, six hundred thousand naira only) to his private and
personal use.”
Following the cross carpeting of the said 14 members of the House
including the Speaker and the Deputy Speaker, ftapfellant became
g the new Speaker of the House and by a letter ddtedcEober, 2006
invited the Chairman of Independent National Electoral Commission
(INEC) to organize a by-election for the purpose of filling the vacant
seats. Theslappellant subsequently requested the Acting Chief Judge of
Plateau State to set up a 7 man Panel to investigate the allegations of
gross misconduct against th# respondent which was done. The said
Panel was headed by th# Bespondent. The Panel carried out their as-
signment and submitted a report to the Plateau State House of Assembly
which report was adopted by the House on theds8/ of November,
H 2006 resulting in the removal of thé fespondent as the Governor of
Plateau State. At the stage of removal ¥fdspondent the by-election
had not been conducted.
Consequent upon the above, tadspondent, on the 2day of
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November, 2006 commenced an action at the High Court of Plateau State
by way of originating summons supported by an affidavit of 37 para-
graphs seeking the determination of the following sixteen questions: -

“1. Whether the one-third (1/3) of the members Plateau State House
of Assembly envisaged under section 188(2) of the Constitution gf the
Federal Republic of Nigeria, 1999 (hereinafter called “the Constitu-
tion”) for the purpose of signing a Notice of allegation against a Gover-
nor or Deputy Governor (in this case the Plaintiff) includes the person
presiding over the House whether as Speaker or other presiding officer.

2. In view of the clear and mandatory provisions of section 91 of
the Constitution whether the House of Assembly of Plateau State estab-
lished under section 90 of the said Constitution can be properly consti-
tuted by a faction of only 6 (or 8?) elected members thereof for purposes
of commencing and concluding impeachment process under sectidh 188
of the Constitution.

3. Whether there is any provision for the position of “Speaker
Protempore” presiding over the House of Assembly of Plateau State for
the purpose of impeaching the Plaintiff, having regard to Section 183(2)
and (a) of the Constitution (supra)

4. Whether the relevant provisions of the Constitution of the Fed-
eral Republic of Nigeria, 19199, with particular reference to the powers
conferred on the Plateau State House of Assembly to initiate and garry
out impeachment proceedings against the Governor or the Deputy Gov-
ernor of that State particularly section 188 subsections (1), (2), (3), (4)
and (5) thereof are to be read in isolation and complete exclusion of
other sections of the same Constitution, including, inter alia, sections 91
-105 of the said Constitution? G

5. Whether if all the subsections of section 188 of the Constitution
of the Federal Republic of Nigeria, 1999, are interpreted as a whole
there can be a constitutionally valid impeachment of the Governor of
Plateau State by the Plateau State House of Assembly without the House
satisfying or complying with the mandatory preconditions entrenched in
sub-sections 1-9 of the said section 188 of the constitution.

6. Whether or not the undated purported Notice of Allegations of
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Gross Misconduct against Chief (Dr.) Joshua Chibi Dariye, the Gover-
nor of Plateau State purportedly issued against him by the ? De-
fendants herein is constitutional or valid within the meaning of Section
188(1) of the Constitution of the Federal Republic of Nigeria, 1999.

B 7. Whether or not the"2- 7" Defendants’ purported service of
Notice of the said allegations of gross misconduct for the purpose of
impeaching the Plaintiff herein from office as the Governor of Plateau
State, vide the media or Newspaper publication is valid or constitutional
within the meaning of section 188(2) of the 1999 Constitution (supra).

8. Whether or not the said purported Notice of Allegation of Gross
misconduct for the purpose of impeaching the Plaintiff herein as the
Governor of Plateau State had been duly served on each member of the
24 (twenty four) members of the Plateau State House of Assembly as

D envisaged by section 188(2) of the Constitution of the Federal Republic
of Nigeria, 1999, let alone fulfilling the conditions for impeachment
proceedings.

9. Whether or not the'®- 7" Defendant? complied with the provi-

E sions of section 188(3)& (4) of the Constitution of the Federal Republic
of Nigeria, 1999 vis-a-vis moving the motion that the purported allega-
tion of gross misconduct against the Plaintiff herein, the Governor of
Plateau State be investigated and whether same as passed by thé said 2

= 7hDefendants on the T2f October, 2006 was supported by the votes
of not less than two-thirds majority of ALL the 24 (twenty four) members
of the Plateau State House of Assembly.

10. Whether or not the purported passing of a motion by"the 2
7" Defendants on the 1®f October, 2006 for the investigation of the

Gallegations of gross misconduct against the Plaintiff herein as the Gov-
ernor of Plateau State and the purported request by a non-existent Speaker
of the Plateau State House of Assembly to wit, thé®&fendant, re-
questing the Acting Chief Judge of Plateau State to appoint a Panel of 7

H (Seven) person to investigate the Plaintiff is valid having regard to the
provision of Section 188(4) of the Constitution (supra).

11. Whether the appointment, constitution and swearing in of the
seven (7) man Panel of Investigation headed bystizeiendant herein
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and its entire proceedings leading to the purported impeachment of the
Plaintiff as the Governor of Plateau State in the unholy hours of Mon-
day, the 18 of November, 2006 are in breach of section 188(2), (3), (4),
(5) & (7) of the Constitution of the Federal Republic of Nigeria, 1999,
and therefore all together null and void and of no effect whatsoeve.

12. Whether the right of fair hearing guaranteed to the Plaintiff
by virtue of Sections 36(1) and 188(6) of the Constitution was not vio-
lated in the entire impeachment proceedings when-

(a) the Plaintiff was not personally served with the copy of N(gice
of allegation of gross misconduct;

(b) the Plaintiff was not allowed to exhaust his cross-examination
of Constable Peter Clark before the Seven (7) Man Panel;

(c) the Plaintiff was not given opportunity or allowed to cross-
examine Inspector Sunday Musa before the Seven (7) Man Panel Bbmit-
ted Interim Report; and

(d) the Plaintiff was not given opportunity to enter his defence
much less state his own side of the story before the Seven (7) Man Panel
surreptitiously submitted Interim Report to six (6) members (or 8?) di the
Plateau State House of Assembly resulting in the impeachment of the
Plaintiff on Monday, 18 November, 2006.

13. Whether the"2- 7" Defendants being a faction of members of
the Plateau State House of Assembly as well as the Clerk of the House
who had been earlier arrested and detained by EFCC in Abuja and who
were brought under force of arms by heavily armed mobile Policemen
and forced vie et armis to purportedly sit as the Plateau State House of
Assembly on the 5/10/2006, 13/10/2006 as well as the purported im-
peachment of the Plaintiff vide a purported proceeding &fN&vem-
ber, 2006 are all together invalid, unconstitutional, null and void as they
were not acting of their own free will and volition by reason of duress and
coercion by the EFCC or its agents and operatives.

14. Whether the purported impeachment of the Plaintiff on Nibn-
day, the 18 day of November, 2006 by th® 27" Defendants in pursu-
ance of a purported Interim Report submitted by thidéfendant is
valid in law particularly given the dissolution of the Seven (7) Man
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Panel on Friday, the ¥0day of November, 2006 by the Acting Chief
Judge of Plateau State.

15. Whether the"2- 7" Defendants having in accord with others

inaugurated a Special Committee for the Investigation of the Plaintiff

g for allegation of gross misconduct inter alia pursuant to a letter of com-
plaint from the 2Defendant dated November 30, 2005 and having on
June 9, 2006 unanimously received and adopted the said Special Com-
mittee Report exonerating the Plaintiff can revisit the issue during their
own tenure in office or before the expiration of six months.

16. Whether the Seven (7) Man Investigating Panel headed by the
1st Defendant, being an inferior body or tribunal, is not obliged to obey
the orders of a competent Court established under the Constitution.”

The F'respondent also claimed twenty four reliefs as follows: -

D “1. A DECLARATION that the one-third (198of the members
of the House of Assembly envisaged under Section 188 of the Constitu-
tion of the Federal Republic of Nigeria, 1999 for the purpose of signing
a Notice of allegation does not include the substantive Speaker, or Any
E member appointed to preside at any sitting of the House, for that pur-
pose.

2. A DECLARATION that the Plateau State House of Assembly
can not be properly and validly Constituted by only 6 (or 8?) members of
= that House for the purpose of commencing and concluding impeachment
proceedings under section 188 of the Constitution of the Federal Repub-

lic of Nigeria, 1999.

3. A DECLARATION that there is no provision for “Speaker
Protempore” in the Constitution of the Federal Republic of Nigeria, 1999,

G hence no such person can preside over impeachment proceedings in the
House of Assembly pursuant to Section 188 of the Constitution (supra).

4. A DECLARATION that section 188 (1), (2), (3) and (4) of the

Constitution (supra) must be read in conjunction with and not to the

H exclusion of other provisions of the Constitution particularly sections 91
to 105 in impeachment proceedings against a governor of a state such as
the Plaintiff.

5. ADECLARATION that there can not be a Constitutionally valid
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impeachment of the Plaintiff as the Governor of Plateau State without
strict compliance with the provisions of Section 188(1) to (9) of the Con-
stitution of the Federal Republic of Nigeria, 1999.

6. A DECLARATION that on a proper interpretation of Section
188 (4) of the Constitution (supra), the 27" Defendants are incapablg
of forming or constituting the required two-thirds (2y®f the members
of the Plateau State House of Assembly, hence they were incapable of
passing a valid motion pursuant to Section 188(4) of the Constitution
(supra) to the effect that a purported allegation of gross miscondu&t be
investigated against the Plaintiff.

7. A DECLARATION that the purported resolution passed by the
2n - 7 Defendants on the 13/10/2006, pursuant to section 188 (4) of the
Constitution is unconstitutional, null and void, having been purportedly
passed by less than two thirds (&/8najority of all the members of tHe
Plateau State House of Assembly.

8. A DECLARATION that the purported appointment of the Seven
(7) Man Panel of Investigation headed by tHeDEfendant by the Act-
ing Chief Judge of Plateau State at the instance of the 2' Defen-E
dants to investigate the purported Notice of allegation of gross miscon-
duct against the Plaintiff herein is unconstitutional, null and void for
manifestly being a contravention of Section 188 (4) of the Constitution
which requires the support of two-thirds majority of all the membe&c, of
the House for which the'®- 7" Defendants are not.

9. A DECLARATION that the purported Notice of allegations of
gross misconduct made against Chief (Dr.) Chibi Dariye, the Governor
of Plateau State as a preparatory step to his impeachment by thé"2
Defendants is unconstitutional, null and void, and of no effect Whgtso-
ever for want of strict compliance with the provisions of Section 188(1)
and (2) of the Constitution of the Federal Republic of Nigeria, 1999.

10. A DECLARATION that the purported Notice of allegation of
misconduct made by thé'2 7" Defendants against Chief (Dr.) Joshtia
Chibi Dariye, Governor of Plateau State not having being received and/
or served on each of the 24 (twenty four) members of the Plateau State
House of Assembly as envisaged by Section 188 (2) of the Constitution
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of the Federal Republic of Nigeria, 1999 is unconstitutional, null and
void and of no effect whatsoever.

11. A DECLARATION that the motion passed by tke 2" De-
fendants on 183 of October, 2006 calling for the investigation of the

B allegation of misconduct against Chief (Dr.) Joshua Chibi Dariye, the
Governor of Plateau State, is in contravention of Section 188 (3) and
(4) of the Constitution of the Federal Republic of Nigeria, 1999 and to
that extent, and for all intents and purposes the said motion is unconsti-

Ctutional, null, void and of no effect whatsoever.

12. A DECLARATION that no valid Notice of allegation of mis-
conduct has been issued by the7? Defendants, same not having been
passed through the Clerk of the Plateau State House of Assembly for
service on the Plaintiff nor received formally by the Honourable Speaker

D of the Plateau House of Assembly, Rt. Hon. Simon Lalong in accordance
with the provisions of Section 188(2) (a) and (b) and Section 188 (3) of
the Constitution of the Federal Republic of Nigeria, 1999.

13. ADECLARATION that the®2 7" Defendants who had at all

E material times been arrested, captured and detained and/or held hostage
by the EFCC and/or its servants, operatives or agents and forcefully
brought to Jos from Abuja on each occasion and forced them to purport-
edly sit vie et armis on 5/10/06, 13/10/06 and 13/11/06 as the Plateau

g State House of Assembly never sat or acted willingly, independently or
voluntarily but did so under grievous threats, intimidation, duress and
coercion all of which have rendered their purported sittings and any de-
cisions or resolutions thereof absolutely null and void and of no legal
effect whatsoever.

14. A DECLARATION that the right of fair hearing of the Plain-
tiff enshrined in Sections 36(1) and 188(6) of the Constitution of the
Federal Republic of Nigeria, 1999 was rampantly violated by the Defen-
dants in that there was no proper or valid service of Notice of allegation

H of gross misconduct on the Plaintiff, the Plaintiff was not given oppor-
tunity to fully and properly cross-examine witnesses called by'thé"2
Defendants before the Seven (7) Man Panel and that the Plaintiff was
deprived of the opportunity of entering his defence hence the entire im-
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peachment proceedings initiated and concluded by the 2' Defen-
dants including the proceedings of the Seven (7) Man Panel headed by
the F'Defendant are incurably and irredeemably flawed, unconstitutional,
null and void and of no effect whatsoever.

15. AN ORDER setting aside all the steps taken bythe? g
Defendants in relation to the issuance of Notice of allegation of miscon-
duct, passage of motion to investigate same and the purported directive
to the Acting Chief Judge of Plateau State, the said steps having breached
the provisions of Sections 36(1) and 188 of the Constitution of thec!:ed-
eral Republic of Nigeria, 1999.

16. AN ORDER nullifying the purported interim or any other
report of findings submitted by the Seven (7) Man Panel of Investigation
against the Plaintiff herein to the®2 7" Defendants herein on the basis
of which the 2 - 7" Defendants purported impeached the PlaintiffCas
the Governor of Plateau State on thé"Nobvember, 2006.

17. A DECLARATION that the purported impeachment of the
Plaintiff at the early hours of Monday, the8ay of November, 2006
by the 2¢- 7"Defendants in pursuance of a purported Interim Reportby
the Seven (7) Man Panel of Investigation of allegation of gross miscon-
duct submitted by theétDefendant is patently illegal, null and void and
of no effect as the said Panel had already ceased to exist having been
dissolved on Friday, the f@lay of November, 2006. F

18. A DECLARATION that the2 7" Defendants, having par-
ticipated in the inauguration of the Special Committee for the Investiga-
tion of the Plaintiff for corruption, money laundering, abuse of office
etc., consequent upon a letter/complaint from the EFCC dated November
30, 2005 and having in concert with other Honourable members §fthe
Plateau State House of Assembly participated in receiving and unani-
mously adopting the said Committee’s Report exonerating the Plaintiff
without objection or dissent cannot resile from same or are estopped from
resiling from same during their tenure and/or less than a period of sid (6)
months thereafter.

19. AN ORDER nullifying the purported impeachment of the Plain-
tiff at the early hours of Monday, the18ay of November, 2006 by the
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2 - 7h Defendants in pursuance of a purported Interim Report submit-

ted by the $Defendant as same is a gross transgression of sections 36(1),

91-105 and 188 of the Constitution (supra) having regard to the doctrine

of fair hearing, due composition of the Plateau State House of Assembly
g as well as the procedure for impeachment.

20. AN ORDER restoring or re-instating the Plaintiff to his office
as the Governor of Plateau State together with the rights, privileges,
paraphernalia and perquisites of his said office.

21. A DECLARATION that the conduct of the Seven (7) Man
investigating Panel headed by th&Oefendant, an inferior Tribunal
scoffing at the orders of a Court is a sad sabotage of the rule of law as
inferior Tribunals are obliged to obey the orders of a Court.

22. A PERPETUAL INJUNCTION restraining th&Defendant

D from submitting any further report of the Seven (7) Man Panel of Inves-
tigation to the 2 - 7" Defendants against the Plaintiff.

23. AN ORDER restraining th&2 7" Defendants from receiving
any report, from thesiDefendant and/or acting on any report from tke 1

E Defendant in respect of the allegation of gross misconduct leveled against
the Plaintiff.

24. AND such further or other orders or reliefs as the Honourable
Court may deem fit and just to make or grant in the circumstances.”

= The appellants responded by filing a Notice of Preliminary objec-
tion on the 12 day of December, 2006 with a 12 paragraphed affidavit in
support; a Further and Better Affidavit in support of the preliminary ob-
jection of 5 paragraphs on the8ay of December, 2006 and a 38
paragraphed Counter Affidavit deposed to by thafpellant against the
affidavit in support of the Originating Summons. The Preliminary Objec-
tion prayed the court for -

“1. An order striking- out this suit for lack of jurisdiction.

Alternatively

H 2. An order dismissing this suit for being an abuse of court pro-
cess.”

The grounds of the objection are stated on the motion papers as
follows: -
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“1. The Originating Summons is incompetent since the same is
supported by an incompetent affidavit.

PARTICULARS

(a) the deponent, Nde Alexander Molwus does not have the con-
sent of the plaintiff, who had since been declared wanted by thegEco-
nomic and Financial Crime Commission (E.F.C.C), and no one includ-
ing the deponent has an idea of his where about.

2. The suit is incompetent, having regard to section 188(10) of the
1999 Constitution. c

3. This suit constitutes an abuse of process, as the issues raised
herein are in substance similar to the issues raised in suit No. PLD/J463/
06; PLD/J451/06; FHC/J/CS/49/06; FHC/ABJ/CS/374/06 and PLD/J4
75/06.

4. The plaintiff, being a fugitive from justice, lacks the capa%ity
to maintain an action.

5. The action was filed principally for referral, accordingly it is
incompetent.

PARTICULARS E

(a) There is no difficult question or issue to be resolved by the
Court of Appeal.

(b) All the issues sought to be resolved have already been raised in
the suits herein before mentioned, in the other courts.” F

It is on record that the matter came before DAMULAK J. on the
13" day of December, 2006 but the court discovered that"thespon-
dent had not been served with the Notice of Preliminary Objection and
the matter was adjourned to 15/12/06 for hearing of the preliminaréob—
jection and for service on théizespondent. On the 15/12/06 the trial
court made the following orders: -

“Having considered the exigencies of the time and the fact that
this is an originating summons. | order that both parties submit their
written briefs on the suit along with that of the P/Objection. If the Pre-
liminary objection succeeds, it will be the end of the matter. If it does not
succeed, the substantive suit may be heard (sic) and considered. | rely on
the procedure adopted in the case of: - ADELEKE V. OYO STATE GOV-
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ERNMENT.”

The appellants were not satisfied with the above order and
therefore appealed against same to the Court of Appeal. The grounds of
appeal are as follows: -

B “(a) GROUND ONE

The ruling and directive of the learned trial fudge suo-motu on
the 19" day of December, 2006 to wit:

“Having considered the exigencies of the time and the fact that
this is an Originating Summons. | order that both parties submit their
briefs on the suit along with that of the P/Objection. If the P/Objection
succeeds, it will be the end of the matter. If it does not succeed, the
substantive suit may be heard and considered”

Constituted a gross violation of the appellants’ right to fair hear-

Ding by the court.

PARTICULARS OF ERROR

i) The trial judge did not seek for or take any address/contribution
from counsel to the appellants before proceeding to issue fresh directives

Ethat clearly resulted in his sitting on appeal over his previous decision
dated 13 December, 2006.

i) The ruling/directive was not prompted by any of the parties, as

the parties were clearly satisfied with the ruling dated D&cember,
F 2006.

iii) The trial judge had descended into the arena when he without
reference to the appellants reviewed and overruled his earlier decision
dated 13 December, 2006 and proceeded to issue fresh directives.

iv) The trial judge never invited counsel to address the court on

G the issue before somersaulting on his earlier decision date®é&8em-
ber, 2006 barely 48 hours later.

b) GROUND TWO

The learned trial judge acted without jurisdiction when he suo

H motu ruled and directed thus:

“Having considered the exigencies of the time and the fact that
this is an Originating Summons. | order that both parties submit their
briefs on the suit along with that of the P/Objection. If the P/Objection
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succeeds, it will be the end of the matter. If it does not succeed, the
substantive suit may be heard and considered”

On the 18 day of December, 2006 having become functus officio
on the issue given his earlier decision on same issue bB&@mber,
2006. B

PARTICULARS OF ERROR

i) The trial judge had in a considered ruling on the"Hay of
December, 2006 directed that the Preliminary Objection be taken first
after taking arguments from counsel to the parties thereby restin% the
issue before his court.

ii) It is trite law that after reaching the consideredling on the
issue on the ¥8December, 200€ne trial judge became functus officio
on theissue particularly after he had taken argumdnisn the contend-
ing parties. D

iii) It is trite law thatajudge cannot over rule or review his earlier
decision unless it was made without jurisdiction.

3. RELIEFS SOUGHT

1. An order setting aside the ruling and the directive of the gial
judge dated 15day of December, 2006 for lack of jurisdiction.

2. A further order entertaining thappellants’ argument on the
Preliminary - Objection in line with the earlier order of the trial judge
dated 13th day of December, 2006 pursuant to section 16 of the qurt of
Appeal Act.

3. An order striking out thplaintiff/respondent’s suit at the court
below for lack of jurisdiction.

Alternatively

4. An order remitting the suit for the hearing of the Originatﬁg
Summons (if the Preliminary Objection fails) by the lower court differ-
ently constituted.”

The F' respondent filed a respondent’s notice on thédaly of
December, 2006 and urged the court to invoke the provisions of séttion
16 of the Court of Appeal Act to hear both the preliminary objection and
the originating summons together. It should also be noted that the appel-
lants did request the Court of Appeal to also invoke its powers under
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section 16 of the Court of Appeal Act to hear and determine the Prelimi-
nary Objection in théReliefs Sought”in their Notice of Appeal to the
Court of Appeal. At the end the Court of Appeal determined the appeal,
the Preliminary Objection and the originating summons in the judgment

B Subject of the instant appeal. The Court of Appeal dismissed the appel-
lants’ appeal as well as the preliminary objection and granted the reliefs of
the F'respondent in F the originating summons after a detailed consider-
ation of the factand issues involved and arguments of both counsel

Cthereon in their respective briefs of argument filed in the matter. In
acting as stated supra the Court of Appeal was exercising its powers
under section 16 of the Court of Appeal Act.

The issues for determination, as identified by learned leading se-
nior counsel for the appellants, CHIEF GANI FAWEHINMI, SAN, in the

D appellants’ brief of argument filed on 3/4/07 and adopted in argument on
16/4/07 are as follows: -
“1. Whether the Court of Appeal was right in invoking section 16
of the Court of Appeal Act (now section 15 of the Court of Appeal Act,
E Cap. C.36 LFN 2004) when neither the appellants’ Notice of Preliminary
objection nor the slrespondent’s originating summons had been heard
and determined by the trial court (Ground 4).
2. Whether the removal or impeachment of threspondent, Chief
= Joshua Chibi Dariye, by 8 out of 10 members of the Plateau State House
of Assembly, at the relevant time; satisfy (sic) the requirements of section
188 of the Constitution of the Federal Republic of Nigeria, 1999, 14
members of the said House having vacated their seats by operation of
law (Grounds 1 and 2)

3. Whether the Court of Appeal was right in the circumstances of
this case in holding that the. Plateau State House of Assembly should
have waited till the 14 seats vacated by the operation of law were filled
before they could embark on the removal or impeachment of'tee 1

H spondent, Chief Joshua Chibi Dariye. (Ground 3).”

On the other hand, learned senior counsel .for thhespondent
EMMANUEL J. J. TORO ESQ, SAN, in thetfespondent’s brief of
argument filed on 5/4/07 and adopted in argument on 16/4/07 has identi-
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fied the following two issues for the determination of the appeal: -

“(1) Whether having regard to this peculiar facts and circumstances
in this case the Court of Appeal was right in invoking the powers vested
on it by section 16 of the Court of Appeal Act, Cap. 75 LEN, 1990, to
hear and determine both the preliminary objections and the originging
summons in this case (Ground 4).

(2) Whether there was compliance with section 188 (2), (4), (5)
and (9) of the Constitution of the Federal Republic of Nigeria, 1999, in
the removal of thes1Respondent as the Governor of Plateau State hav-
ing regard to the entire circumstances of this case. (Ground 1,2 and 3).”

Before proceeding any further, it is important to note that the learned
senior counsel for thestIrespondent has filed a notice of preliminary
objection against grounds 1, 2 and 3 of the grounds of appeal on the
following grounds: D

“(i) The said grounds 1, 2, and 3 are grounds fatts as at the
very best, grounds of mixed lamd facts.

(ii) By virtue of the provisions of section 233(2) of the Constitu-
tion of the Federal Republic of Nigeria, 1999, it is a fundamental cdadi-
tion precedent to obtain the prior leave of either the Court of Appeal or
of the Supreme Court before the Appellants can validly raise grounds of
facts or mixed law and facts at the Supreme Court.

(iii) The appellants herein never obtained the leave of eithegthe
Court of Appeal or the Supreme Court before filing the aforementioned
grounds of facts or of mixed law and facts.

(iv) Grounds 1, 2, and 3 are argumentative aradrative in na-
ture.

(v) Arising from all the foregoing, the said groumdsnbers. 1, 2,G
and 3 are incompetent arsthould be struck out accordingly.”

In arguing the preliminary objection learned senior counsel for the
1st respondent submitted that ground 1 of the grounds of appeal when
read with the particulars relating thereto raise issues of fact or atibest
mixed law and facts as the particulars raise the issue as to whether the 14
members of the Plateau State House of Assembly have in fact decamped
to another political party which is an issue or subject matter of several
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cases pending in court as evidenced in exhibits A.B and C attached to
appellant’s notice of preliminary objection at the trial court; that the said

ground 1 is also incompetent for being narrative and argumentative con-
trary to the provisions of order 8 Rule 2(3) of the Supreme Court Rules.

B On ground 2 learned senior counsel submitted that it raises the
issues as to whether or not thteréspondent was served with the notice
of allegation of gross misconduct whereas the lower court had found to
the contrary; that the ground also raises the issue as to whethér the 1

crespondent was allowed to cross examine the witnesses who testified
against him at the Panel of Investigation which was a fact also deter-
mined to the contrary by the lower court; that there is no appeal against
the specific findings of fact by the lower court supra though the appel-
lants are seeking to argue to the contrary in this Court by virtue of ground

D 2; that ground 2 with the 10 lengthy particulars is most argumentative
and narrative, and therefore incompetent.

Turning to ground 3 learned senior counsel submitted that it raises
issues of fact as to the vacancies at the House of Assembly whether or

Enot the 14 members have indeed vacated their seats. Learned counsel
then submitted that by the provisions of section 233(3) of the 1999 Con-
stitution an appellant who raises a ground of fact or mixed law and fact
must first obtain the leave of the Court of Appeal or this Court, otherwise

F the ground would be incompetent and liable to be struck out, relying on:
Long - John vs Blakk (2005) 17 NWLR (pt 953) 1 at 8-9; Briggs vs
C.L.JKO.R.S.N (2005) 17 NWLR (pt. 938) 59 at 86; Oforkiri vs Maduike
(2003) 5 NWLR (pt. 812) 166 at 176 and Orakosim vs Menkiti (2001)

G 5SCNJ 1.

On incompetent narrative or argumentative grounds of appeal,
learned counsel cited and relied on the Military Administrator, Benue State
& ors vs Ulegede & anor (2001) 10 SCNJ 43 and A.G. Federation vs
ANPP (2003) 15 NWLR (pt. 844) 600.

H Finally, citing and relying on Akubu vs Oduntan (2007) 7 SCNJ
198; Mark Ekele vs Nwerekere (1998) 3 SCNJ 84; Thor Ltd vs FCMB
Ltd (2002) 4 NWLR (pt. 757) 427 at 446, learned senior counsel urged
the court to strike out grounds 1, 2, and 3 of the grounds of appeal as the



Dapianlong v. Dariye (2007) 4 KLR Onnoghen JS@697

same are incompetent together with the issue formulated therefrom.

On his part, learned senior counsel for the appellants in the appel-
lants’ reply brief filed on the 11/4/07 submitted that grounds 1,2 and 3 of
the grounds of appeal are neither narrative, argumentative nor are they of
facts or mixed law and facts. Counsel then proceeded to reproduge the
affected grounds of appeal and submitted that the grounds are of law and
not of facts or mixed law and facts; that the said grounds call for the
interpretation and application of the constitutional provisions to the stated
facts as found by the Court of Appeal; that the nature of a ground of
appeal is not determined by the form of the ground but by the question it
raises, relying on M.D.P.D.T vs Okonkwo (2001) 1 NWLR (pt. 711) 206
at 232; that ground 2 questions the decision of the lower court that the
removal of the $respondent violated the provisions of section 188 of the
1999 Constitution while ground 3 questioned the interpretation oPthe
said section 188 by the lower court which found that 14 members of the
House have vacated their seats by operation of law pursuant to section
109(1) (g) and taking into account the effect of section 102 both of the
1999 Constitution. For the above submission learned senior counset cited
and relied on Ogbechie vs Onochie (1986) 2 NWLR (pt. 23) 484 at 491
- 492; Nwadike vs Ibekwe (1987) 4 NWLR (pt. 67) 718 at 744.

Turning to the ground of objection to the effect that the said
grounds of appeal are narrative or argumentative, learned senior cgunsel
submitted that they are not and that once a ground of appeal is concise
and clear and is not argumentative or narrative the fact that the particu-
lars appear to be argumentative is not sufficient to deny a right of appeal
provided on the face of the ground, an issue of law arises for determina-
tion; that serious issues of law are raised in grounds 1, 2, and 3 g’f the
grounds of appeal and urged the court to overrule the preliminary objec-
tion for being misconceived.

The grounds of appeal complained of, without their particulars,
complain as follows: - H

Ground One.

The learned justices of the Court of Appeal erred in law in holding
that the required 2/3 (two third) majority of the Plateau State House of
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Assembly for the purpose of impeaching thee&pondent as the Gover-
nor of Plateau State at the time they did means at {(s&$ten) members
of the Plateau State House of Assembly out of 24 (twenty-four) mem-
bers.
B Ground Two

The Court of Appeal erred in law in holding that the impeachment
or all the processes of the impeachment of thesbondent, Chief Joshua
Chidi Dariye by the Plateau State House of Assembly violated the provi-

Csion of section 188 of the Constitution of the Federal Republic of Nige-
ria, 1999.

Ground Three

The learned Justices of the Court of Appeal erred in law when they
held as follows: -

“The Plateau State House of Assembly had 24 members, 14 seats
were vacated leaving only 10 members, out of which 8 initiated and
carried out the impeachment proceedings, 8 is 1/3 out of 24 and repre-
sents 1/3 the constituency of the population of Plateau State. They do not
Erepresent 2/3 population of Plateau State and do not therefore have the

mandate of the people to remove a Governor elected by 2/3 majority of

the electorate in Plateau State. | agree 8 is more than 2/3 of 10 but 8 less

than 2/3 of 24. The 8 members are not the 2/3 contemplated by section
F 188, section 102 notwithstanding.

Nobody prevents the 8 members from impeaching a Governor whom
they believe has committed acts of gross misconduct. They should how-
ever go about it the right way, legally, constitutionally. The 14 vacancies
should be filled and only then, when there is a full representation of the
people of Plateau State, in the House can they embark on an impeach-
ment of a serving Governor who is in office by the votes of the people of
Plateau State. Their action can therefore not be the action of the Plateau
State House of Assembly.”

H Section 233(3) of the 1999 Constitution -provides that: -

“(3) Subject to the provisions of subsection (2) of this section, an
appeal shall lie from the decisions of the Court of Appeal to the Supreme
Court with the leave of the Court of Appeal or the Supreme Court.”

D
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Now subsection (2) to which subsection 3 is subject provides for
situations or circumstances in which a party can appeal against a deci-
sion of the Court of Appeal to the Supreme Court as of right.

The question is whether it can be said that grounds 1, 2, and 3 of
the grounds of appeal are of facts or mixed law and facts so as togbring
into operation the provisions of section 233(3) of the 1999 Constitution
which demands that the leave of either the Court of Appeal, whose deci-
sion is being appealed against or the Supreme Court, must first be sought
and obtained to make such grounds of facts or mixed law andéacts
competentlt is settled law that the “important consideration in the
determination of the nature of a ground of appeal is not the form of
the ground but the question it raiseger AYOOLA, JSC in M.D.P.D.T
vs Okonkwo supra at 232.

A close look at grounds 1,2, and 3 of the grounds of appegl
supra clearly show that the grounds complain against the wrong
interpretation of constitutional provisions relevant to the determi-
nation of the case and misapplication of the relevant lavin Nwadike
vs Ibekwe (1987) 4 NWLR (pt. 67) 718 at 744 NNAEMEKA AGU, JEC
stated the law as follows: -

“(i) It is an error in law if the adjudicating tribunal took into
account some wrong criteria in reaching its conclusion or applied some
wrong standard of proof or, if ‘although applying the correct criterigg it
gave wrong weight to one or more of the relevant factors: See O’Kelly vs
Trusthouse Forte P.I.C. (1983) 3 All ER at P. 468.

(i) Several issues that can be raised on legal interpretation of
deeds, documents, terms of art, words or phrases, and inferences drawn
therefrom are grounds of law: Ogbechie vs Onochie (supra) at pp. 491 -
492.

(iif) Where a ground deals merely with a matter of inference, even
if it be an inference of fact, a ground framed on it is a ground of law;
provided it is limited to admitted or proved and accepted facts. Edwards
vs Bairstow (supra) at p. 55; H.L. For, many years it has been recognized
that inferences to be drawn from a set of proved or undisputed facts, as
distinct from primary facts, are matters upon which an appellate court is
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as competent as the court of trial: See Benmax vs Austin Motor Co. Ltd
(1945) All E.R 326 at p. 327.

(iv) Where a tribunal states the law on a point wrongly, it commits
an error in law.”

B In the case of Ogbechie vs Onochie supra referred to in Nwadike
vs Ibekwe supra, Eso J.S.C. stated the relevant principles of law at pages
491 - 492 as follows: -

“(ii) If the tribunal approached the construction of a legal term of

Cart in statute on the erroneous basis that the statutory wording bears its

ordinary meaning - it is a question of law.

(i) If the tribunal approached the construction of a statutory
word or phrase bearing an ordinary meaning on the erroneous basis that
it is a legal term of art - it is a question of law.

(iv) If the tribunal correctly treating a statutory word or phrase as
a legal term of art errs in elucidation of the word or phrase - it is a
question of law.

(v) If the tribunal errs in its-conclusion (that is, in applying the
E law to the facts) in a case where this process requires the sill of a trained

lawyer, it is error in law.”
It is clear that since grounds 1, 2, and 3 of the grounds of
appeal questioned the interpretation and conclusions reached by

g the lower court in relation to the relevant provisions of the 1999
Constitution particularly sections 188, 102 thereof, the said grounds
are of law and nothing more having regard to the statements of the
relevant applicable law supra. That being the case | hold the consid-
ered view that section 233(2) of the 1999 Constitution is not rel-

Gevant to the said grounds of appeal. | also do not find the grounds
argumentative or narrative as contended by learned senior counsel
for the 1% respondent and therefore come to the conclusion that
the preliminary objection is without merit and is consequently over-

Hruled.

Onissue 1 learned Senior Counsel for the appellants submitted, by
way of conclusion as follows: -
The lower court was in error in invoking section 16 of the Court

D
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of Appeal Act when neither the appellants’ Notice of Preliminary Objec-
tion nor the % respondent’s originating summons had been heard and
determined by the trial court; that the exercise of the appellate jurisdiction
of the Court of Appeal as conferred by section 240 of the 1999 Constitu-
tion must be tied to the questions arising from the decision of theBtrial
court which must be contained in a valid ground of appeal; that the lower
court having dismissed the appellant’s appeal and by the nature of the
appellant’s Notice of Appeal and the stage of the proceedings at the court
of trial, the lower court had no further appellate jurisdiction to exercige in
the matter in the circumstances; that the power of the Court of Appeal
under section 16 of the Court of Appeal Act cannot override the original
jurisdiction of the State High Court as conferred by section 272 of the
1999 Constitution; that before the said section 16 of the Court of Appeal
can be invoked for the determination of the real question in controversy
in an appeal that question must be a ground of appeal; that contrary to the
holding of the lower court, the appellants did not consent or concede to
the invocation of section 16 of the Court of Appeal Act but opposed its
application; that section 16 of the Court of Appeal Act was not inteRded
to expand or enlarge the appellate jurisdiction of the Court of Appeal and
in any event consent or agreement of parties cannot confer jurisdiction
on a court when it has none; that filing of a Respondents Notice to an
existing appeal does not allow or permit a respondent to introducegresh
issues unrelated to the appellant’s appeal, and urged the court to resolve
the issue in favour of the appellants.

On his part, learned senior counsel for theelspondent stated
that the scope and amplitude of the wide powers and jurisdiction v&sted
on the Court of Appeal, particularly in impeachment proceedings, where
time is of the essence in view of the threat to the extinction of the RES,
were considered and applied by this Court in the case of Inakoju vs
Adeleke (2007) 4 NWLR (pt. 1025) 423 at 611 - 618; that the instant
case meets all the conditions needed for the Court of Appeal to exdrcise
its powers under section 16 of the Court of Appeal Act to hear and deter-
mine both the preliminary objection and the originating summons in the
case, particularly as both counsel applied that the court below should
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invoke its powers under the said section 16 of the Court of Appeal Act to
deal with the matter before it; that both counsel made elaborate submis-
sions in respect of the preliminary objection and the substantive matter in
their respective briefs of argument before the lower court; that parties
g are not allowed to approbate and reprobate relying on Ajide vs Kalani
(1985) 11 S.C 124; Tinubu vs IMB  (2001) 6 NWLR (pt. 740) 670 at
707; Abdul-Raheem vs Oluruntoba - Oju (2006) 15 NWLR (pt 1003)
581; that without consent of the parties the lower court has the power to
invoke section 16 of the Act suo motu where the circumstances warrant
or justifies it; that impeachment proceedings are sui generis as such the
numerous decided case cited by his learned friend in the appellants’ brief
concerning normal civil proceedings do not apply to the peculiar and
extreme urgency necessitated by impeachment related proceedings; that
D the distinctions sought to be made between the instant case and that of
Inakoju vs Adeleke (supra) by learned senior counsel for the appellants is
a distinction without a difference as the facts are very similar. Turning to
the sub-issue of the respondent’s notice, learned senior counsel submit-
E ted, that there was no ground of appeal in support of the attack levelled
against the said respondent’s notice and that the fate of the respondent’s
notice is not dependent on the appellants’ appeal, relying on Ogunbadejo
vs Woyemi (1993) 1 NWLR (pt. 271) 517 or 531. Learned Counsel then
= urged the court to resolve the issue against the appellants.
It is settled law that jurisdiction is a radical and crucial ques-
tion of competence because if a court has no jurisdiction to hear
and determine a case, the proceedings are and remain a nullity ab
initio, however well conducted and brilliantly decided they might be
Csince a defect in competence is not intrinsic, but extrinsic, to the
entire process of adjudication. Jurisdiction is therefore considered
to be the nerve centre of adjudication; the blood that gives life to
the survival of an action in a court of law in the very same way that
Hblood gives life to the human being in particular and the animal
race in general- see Onyenucheya vs Milad, Imo State (1997) 1 NWLR
(pt. 482) 429; Madukolu vs Nkemdilim (1962) 2 SCNLR 341; Barsoum
vs Clemessy International (1999) 12 NWLR (pt. 632) 516; Utih & ors vs
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Onoyivwe (1991) 1 NWLR (pt. 166) 166.

It is the argument of learned senior counsel for the appellants that
the lower court had no jurisdiction in the circumstances of the case to
have proceeded, under section 16 of the Court of Appeal Act, to deter-
mine the substantive matter before the trial court having regard g the
grounds of appeal and the issues before the lower court. The question
then is: What does section 16 of the Court of Appeal Act provide? The
section enacts the following: -

“16. The Court of Appeal may, from time to time make any order
necessary for determining the real question in controversy in the appeal,
and may amend any defect or error in the record of appeal, and may
direct the court below to inquire into and certify its findings on any ques-
tion which the Court of Appeal thinks fit to determine before final judg-
ment in the appeal and may make an interim order or grant any infdnc-
tion which the court below is authorized to make or grant and may direct
any necessary inquiries or accounts to be made or taken and generally
shall havefull jurisdiction over the whole preedings as if the pceed-
ings had been instituted in the Court of Appeal as court of first instence
and may re-hear the case in whole or in part or may remit it to the court
below for the purpose of such rehearing or may give such other direction
as to the manner in which the court below shall deal with the case in
accordance with the powers of that court, or in the case of an a;rm_peal
from the courbelow in that court’s appellate jurisdiction, order the case
to be re-heard by a court of competent jurisdictioBriiphasis supplied.

It is clear from the above provisions that the powers con-
ferred on the Court of Appeal by section 16 of the Act are very wide
indeed as they enable the appellate court to exercise all the poweqs
of a court of first instance - see Jade Simi vs. Katie Ebon (1986) 1
NWLR (pt. 16) 264; U.B.N. Ltd vs. Feeble Foods & Poultry Farms (1994)
5 NWLR (pt. 344) 325; Gideon vs. Moorage (1993) 2 NWLR (pt. 276)
398; Ejowhomu vs Edok - Eter Mandilas Ltd (1986) 5 NWLR (pt. 39) 1;
A-G Anambra State vs Okeke (2002) 12 NWLR (pt. 782) 575; Cappa &
D’Alberto Ltd vs Akintilo (2003) 9 NWLR (pt. 824) 49.

It is also settled law that section 16 of the Court of Appeal
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Act can be invoked in order to facilitate the speedy administration
of justice as it is designed to avoid multiplicity of proceedings and
hearings. Instead of sending the case back to the trial judge for a
trial, section 16, in an appropriate case empowers the Court of Ap-

B peal to assume the jurisdiction of the trial court and determine the
real question in controversy between the parties so as to save much
needed time in the administration of justice in this country; see
Inakoju vs Adeleke supra at 616.

However, section 16 is not an all purpose or limitless power
for the Court of Appeal to divest the High Court of the original
jurisdiction conferred on it by law. It is settled law that the Court of
Appeal cannot hide under section 16 to expand its jurisdiction.

The question then is whether the instant case is an appropriate one

D for the Court of Appeal to exercise its powers under section 16 of the
Court of Appeal Act. To answer the question, it is necessary to bear the
following undisputed facts in mind, viz;

(i) that the action before the trial court was instituted by an origi-

E nating summons supported by an affidavit.

(ii) that the appellants filed a preliminary objection to the jurisdic-
tion of that court to hear and determine the matter as constituted.

(i) in addition to the preliminary objection, appellants filed a 38

g paragraphed counter affidavit to the affidavit in support of the originating
summons thereby joining issues with tRgdspondent in the substantive
action.

(iv) the res in the matter is the office of th& respondent as
Governor of Plateau State which expires on the &8/ of May, 2007

Gwhich on 8 March, 2007 when the lower court gave its judgment had
barely or a little over two months to go. The said res is therefore perish-
able by effluxion of time.

It is now settled that impeachment proceedings are sui

H generis as they belong to a class of their own and time is of the
essence. It was therefore held by this Court in the most recent case
of Inakoju vs Adeleke supra at 626 - 627 that although the judicial
process is slow most of the time, almost taking a snails pace, where
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the res in the case before the court is in danger of being wiped out,
the judiciary must take the fast track or lane and do all that is
possible to give it a speedy hearing.

However, the powers conferred on the Court of Appeal by
section 16 of the Court of Appeal Act are exercisable by that coug
where certain fundamental conditionalities are met, such as:-

(a) availability of the necessary materials to consider and
adjudicate in the matter;

(b) the length of time between the disposal of the action A
the trial court and the hearing of the appeal; and

(c) the interest of justice by eliminating further delay that
would arise in the event of remitting the case back to the trial
court for rehearing and the hardship such an order would cause on
either or both parties to the case - see Inakoju vs Adeleke supra B
691 — 692.

It is my considered view that from the facts and surrounding
circumstances of this case, the above preconditions existed in the
instant case and that the lower court was right in asceeding to the
plea of the counsel for the parties to invoke its powers to take the
decisions it took in the interest of justice, equity and good con-
science. | hold the further view that the decisions taken had expe-
ditiously disposed of the matters in controversy thereby saving thg
judiciary from embarrassment that would have arisen had the al-
ternative option of sending the case for retrial de novo been adopted
by that court as presently urged upon this Court by learned Senior
Counsel for the appellants- see Adeyemi vs Ike-Oluwa & Sons Lid
(1993) 8 NWLR (pt. 309) 27; In re; Adewunmi (1988) 3 NWLR (pt. 83)
483; University of Lagos vs Olaniyan (1985) 1 NWLR (pt. 16) 264;
Yusufu vs. Obasanjo & ors (2003) 16 NWLR (pt. 847) 554.

The originating summons procedure is a means commence-
ment of action adopted in cases where the facts are not in dispufte
or there is no likelihood of their being in dispute and when the sole
or principal question in issue is or is likely to be one directed at the
construction of a written law, Constitution or any instrument or of
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any deed, will, contract or other document or other question of law
or in a circumstance where there is not likely to be any dispute as
to the facts. In general terms, it is used for non-contentious ac-
tions or matters i.e. those actions where facts are not likely to be in
g dispute. In actions commenced by originating summons, pleadings
are not required rather affidavit evidence are employedsee Direc-
tor, State Security Service vs Aghakoba (1999) 3 NWLR (pt. 595) 314;
Din vs A-G of the Federation (1986) 1 NWLR (pt. 17) 471; Keyamo vs
House of Assembly Lagos State & ors (2002) 18 NWLR (pt. 799) 605.
It follows that proceedings commenced by originating sum-
mons are very expeditiously dealt with particularly as witnesses
are rarely called and examined. It is therefore a most appropriate
mode of commencing the instant action since impeachment pro-
D ceedings are sui generis (in a class of their own) and time is of the
essence. In this case the tenure of th& fespondent is to expire by
29" May, 2007 and it is very important that a decision, one way or
the other, has to be made.
E That apart, it is settled law that where an objection is raised
to the jurisdiction of the court in a matter commenced by originat-
ing summons where the evidence required is in the form of affida-
vit as in the instant case, it may be prudent to hear together the
F arguments as to jurisdiction and the merits of the casesee Senate
President vs Nzeribe (2004) 9 NWLR (pt. 878) 251; Inakoju vs Adeleke
supra. In the instant case, the central issue of fact and which is not
disputed, is whether the actions of 8 out of 10, out of a 24 membership
Plateau State House of Assembly constitute the Constitutionally required
Gupr3 majority of all the membersbf that Assembly for the purpose of
impeaching the sirespondent under section 188 of the 1999 Constitu-
tion.
On the respondent’s notice | agree with the learned senior counsel
Hfor the T respondent that the attack on the respondent’s notice is not
grounded on any ground of appeal whatsoever and it is therefore not
sustainable. | therefore resolve issue 1 against the appellants.
On issues 2 & 3 learned senior counsel for the appellants referred
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the court to the 12 commandments for interpreting the provisions of the
Constitution as laid down by this Court in the case of A-G Bendel State
vs. A-G of the Federation (1982) 3 NCLR 1 at 77 -78 and urged the court
to apply same to the facts of this case. Learned senior counsel agreed
that the Plateau State House of Assembly has twenty-four membggs out
of which 14 members, including the Speaker and Deputy Speaker, de-
camped from PDP the party on whose platform, they contested’ and
won election into the House, to join Advanced Congress of Democrats
(ACD) and that by operation of section 109(1) (g) of the 1999 Constitu-
tion, they automatically forfeited their seats and ceased to be members of
the House of Assembly; that the Plateau State House of Assembly thereby
had 10 members at all relevanttimes out of which 8 members initiated
and carried out the impeachment proceeding of theespondent; that

the removal or impeachment of th&rdspondent as a result of the
above process is constitutionally the exclusive preserve of the consti-
tuted members of the House of Assembly at any given time; that for the
purpose of computing the ratio of number of members of the Plateau
State House of Assembly competent to perform legislative duties, gt the
relevant time, vacant seats cannot be reckoned with not being within the
contemplation of section 188 of the 1999 Constitutiotvasant seats”

are not members; that the existence of vacancies in the membership of
Plateau State House of Assembly cannot operate as a bar to the |9erfor—
mance of legislative duties of the Plateau State House of Assembly by the
10 remaining members of the House pursuant to section 102 of the 1999
Constitution; that all the requirements of section 188 of the 1999 Consti-
tution for the removal of the ltspondent were duly complied with;

that it is a cardinal rule of construction that Constitutional provision sh%uld
not be interpreted to defeat its evident purpose, that the proceedings of
the Plateau State House of Assembly presided over bystagpellant

were constitutionally justifiable because by Rule 8 of the Plateau State
House of Assembly made pursuant to section 95(2) of the 1999 Cotstitu-
tion, the House may elect any of its members as Speaker Protempore to
preside over legislative proceedings in the absence of the Speaker and
Deputy Speaker who were among the members who vacated their seats
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by operation of law pursuant to section 109(1)(g) of the 1999 Constitu-
tion and urged the court to resolve the issues in favour of the appellants,
allow the appeal, set aside the judgment of the Court of Appeal delivered
on 8/3/07 and remit the appellant’s notice of preliminary objection and
g the ' respondent’s originating summons to the trial court for adjudica-
tion or in the alternative, an order dismissing thiee$pondent’s originat-
ing summons. It should be noted that the submission in the alternative to
the effect that theslrespondent’s originating summons be dismissed
presupposes that, it be heard by this Court and dismissed or the decision
of the Court of Appeal that heard and granted same be reversed and an
order of dismissal of same substituted by this Court.
On his part, learned Senior Counsel for theespondent submit-
ted that the issue before the court is the proper interpretation and deter-
D mination of what constitutes the quorum of the Plateau State House of
Assembly for purposes of removal proceedings under section 188 of the
1999 Constitution in view of the minimum and maximum numbers of
any State House of Assembly in Nigeria as contained in section 91 of the
E 1999 Constitution; that also to be considered in the process is the inter-
pretation of section 102 of the same Constitution dealing with vacancy in
the House; that by the provisions of section 91 of the 1999 Constitution
particularly the proviso thereto, it is mandatory that State Houses of As-
sembly in Nigeria must have a total membership of at least 24 and not
more than 40 members; that it is not disputed that the Plateau State House
of Assembly has 24 members and that 2/3 of 24 is 16 members; that
section 96(1) of the 1999 Constitution provides for ordinary quorum
required for the normal business or sitting of the House as 1/3 of all
G members of the House which means 1/3 of 24; that the 2/3 of members
envisaged under section 188 of the 1999 Constitution is not 2/3 of 10
members but 2/3 of all members of the House of 24 which is 16 mem-
bers; that the court should use the holistic approach to the interpretation
H of section 188 of the 1999 Constitution so as to determine the actual
meaning of the wordswo-thirds of all the members of the House”
particularly as the term or phrase is used in other sections such as 9(2) &
(3); 143(4) and (9) and also section 305; that the seats of the 14 mem-

F



Dapianlong v. Dariye (2007) 4 KLR Onnoghen JSI709

bers of the House had not become automatically vacant by operation of
law and that the case of Oloyo vs. Alegbe (1985) 6 NCLR 61 is not
applicable to the facts of this case particularly as section 109(1) of the
1999 Constitution is different from section 103(1) of the 1979 Constitu-
tion on which the case of Oloyo vs Aleghe was decided; that subsggtion
2 of section 109 introduced an innovation by making the Speaker of the
House to have a significant role to play in the matter.

Referring to the provisions of section 102 of the 1999 Constitu-
tion learned Senior Counsel submitted that the operative word in the sec-
tion is “May” which learned counsel maintains means that the House
may or may not act, depending on the circumstances of the case; that the
provision is directory not mandatory; that the said provision cannot dero-
gate from the specific provisions of section 188(3), (4) and (9) of the
1999 Constitution, relying on the case of Inakoju vs Adeleke supra & 629
per TOBI, JSC. Finally learned senior counsel urged this Court to resolve
the issue against the appellants and dismiss the appeal.

The relevant sections of the 1999 Constitution that calls for con-
struction or interpretation are sections 102, 109 & 188 of the 1999 on-
stitution which provide as follows: -

“102 A House of Assembly may act notwithstanding any vacancy
in its membership, the presence or participation of nay person not en-
titled to be present at or to participate in the proceedings of the Heuse
shall not invalidate such proceedings.”

“109(1) A member of a House of Assembly shall vacate his seat in
the House If —

(9) being a person whose election to the House of Assembly was
sponsored by a Political Party, he becomes a member of another pofitical
party before the expiration of the period for which he was elected.

Provided that his membership of the latter political party is not as
a result of a division in the political party of which he was previously a
member or of a merger of two or more political parties or factions bytbne
of which he was previously sponsored; or -—"

“188

(1) The Governor or Deputy Governor of a State may be removed
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from office in accordance with the provisions of this section.

(2) Whenever a notice of any allegation in writing signed by not
less than one-third of the members of the House of Assembly -

(a) is presented to the Speaker of the House of Assembly of the

g State;

(b) stating that the holder of such office is guilty of gross miscon-
duct in the performance of the functions of his office, detailed particu-
lars of which shall be specified the Speaker of the House of Assembly
shall, within seven days of the receipt of the notice, cause a copy of the
notice to be served on the holder of the office and on each member of the
House of Assembly, and shall also cause any statement made in reply to
the allegation by the holder of the office, to be served on each member of
the House of Assembly.

D (3) Within fourteen days of the presentation of the notice to the
Speaker of the House of Assembly (whether or not any statement was
made by the holder of the office in reply to the allegation contained in
the notice), the House of Assembly shall resolve by motion, without any

E debate whether or not the allegation shall be investigated.

(4) A motion of the House of Assembly that the allegation be
investigated shall not be declared as having been passed unless it is sup-
ported by the votes of not less than two-thirds majority of all the mem-

= bers of the House of Assembly.

(5) Within seven days of the passing of a motion under the forego-
ing provisions of this section, the Chief Judge of the State shall at the
request of the Speaker of the House of Assembly, appoint a Panel of
seven persons who in his opinion are of unquestionable integrity, not

G being members of any public service, legislative house or political party,
to investigate the allegation as provided in this section.

(6) The holder of an office whose conduct is being investigated
under this section shall have the right to defend himself in person or be

H represented before the Panel by a legal practitioner of his own choice.

(7) A Panel appointed under this section shall -

(a) have such powers and exercise its functions in accordance with
such procedure as may be prescribed by the House of Assembly; and
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(b) within three months of its appointment, report its findings to
the House of Assembly.

(8) Where the Panel reports to the House of Assembly that the
allegation has not been proved, no further proceedings shall be taken in
respect of the matter. B

(9) Where the report of the Panel is that the allegation against the
holder of the office has been proved, then within fourteen days of the
receipt of the report, the House of Assembly shall consider the report, and
if by a resolution of the House of Assembly supported by not Ies%than
two-thirds majority of all its members, the report of the Panel is adopted,
then the holder of the office shall stand removed from office as from the
date of the adoption of the report.

(10) No proceedings or determination of the Panel or of the House
of Assembly or any matter relating to such proceedings or determirtion
shall be entertained or questioned in any court.

(11) In this section -

“gross misconduct” means a grave violation or breach of the pro-
visions of this Constitution or a misconduct of such nature as amouhts in
the opinion in the House of Assembly to gross misconduct.”

Both parties and the lower court are agreed that -

(a) the Plateau State House of Assembly is made up of 24 mem-
bers and that at all time material to this action 14 of those memberg who
were initially sponsored by and elected under the platform of the Peoples
Democratic Party (PDP) cross-carpeted to another political party - the
Advanced Congress of Democrats thereby rendering their seats vacant
by virtue of the provisions of section 109(1) (g) of the 1999 Consé!tu—
tion.

(b) that out of the remaining 10 members of the Plateau House of
Assembly 8 of them initiated and carried out the impeachment proceed-
ings of the 1 respondent.

(c) that though 8 members is more than 2/3 of 10 membersFthey
constitute 1/3 of the total 24 members of the House.

It is settled law that the Constitution of any country is what
is usually called the organic law or grundnorm of the people. It
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contains all the laws from which the institutions of state drive their

creation, legitimacy and very being. The Constitution is also the

unifying force in the nation apportioning rights and imposing obli-

gations on the people who are subject to its operation. It is a very
B important composite document, the interpretation or construction
of which is subject to reorganized cannons of interpretation de-
signed or crafted to enhance and sustains the esteem in which Con-
stitutions are held the world over.

The main guideline to the construction of the Constitution is as
laid down by this Court in the case of Rabiu vs. The State (1980) 8-11SC
130 at 148 - 149 per Sir UDO UDOMA, JSC as follows: -

“.... mere technical rules of interpretation of statutes are to some
extent inadmissible in a way so as to defeat the principle of government
enshrined in the Constitution. And where the question is whether the Con-
stitution has used an expression in the wider or narrower sense in my view
this Court should whenever possible and in response to the demands of
justice, lean to the broader interpretation unless there is something in the
Etext or in the rest of the Constitution that narrower interpretation would

best carry out the objects and purposes of the Constitution.”
It is settled law that the courts cannot amend the Constitu-
tion neither can they change the words. It is also a principle of
g interpretation that the language of the Constitution were clear and
unambiguous, must be given its plain evident meaning and that a
Constitutional provision should not be construed so as to defeat its
evident purpose. It is also settled law that provisions of the Consti-
tution are not to be interpreted in isolation but that other provi-
sions must be taken into consideration in the exercise.
It is my considered view that the words used in the sections of the
1999 Constitution, reproduced earlier in this judgment, are very clear and
unambiguous. In the case of Fawehinmi vs I.G.P. (2002) 7 NWLR (pt.
H767) 606 at 678 this Court stated the law thus:
“The proper approach to the interpretation of clear words of stat-
ute is to follow them, in their simple, grammatical and, ordinary mean-
ing rather than look further because that is what prima facie gives them

D
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their most reliable meaning: See African Newspapers vs. Federal Repub-
lic of Nigeria (1985) 2NWLR (pt. 6) 137; Salami vs Chairman L.E.D
(1989) 5 NWLR (pt. 23) 539; Ogbanna vs Attorney General, Imo State
(1992) 1 NWLR (pt. 220) 647. This is generally also true of the construc-
tion of Constitutional provisions if they are clear and unambiguous gven
when it is necessary to give them a liberal or broad interpretation.”

It should be noted that section 188 which deals with the removal
or impeachment of a Governor or Deputy Governor from office talks of
“members” and“all members” in different subsections and while d@
scribing the function or duties of the members of the House in relation to
the removal- of the Governor or Deputy Governor thereunder. In sub-
section 2 of section 188 it is provided thus:

“(2) Whenever a notice of any allegation in writisgned by not
less than one third of the members of the House of Assembly...”

While subsection 9 of section 188 provides thus: -

(9) Where the report of the Panel is that #ilegation against the
holder of the office has been proved, then within fourteen days of the
receipt of the report, the House of Assembly shall consider the repori;, and
if by a resolution of the House of Assembly suppdiedot less than
two-thirds majority of all its members, the report of the Panel is adopted,
then the holder of the office shall stand removed from office as from the
date of the adoption of the report.” F

It is clear that whereas the initiation of the impeachment process
requires the signatures of not less than one-third of the members of the
House of Assembly on the notice of written allegation of gross miscon-
duct against the Governor or Deputy Governor intended to be impeached,
the actual removal of the said Governor or Deputy Governor requires the
support of‘not less than two-thirds majority of all its members....",

Can it be said that the term“one third of the members”and
“two-thirds majority of all its members’mean the same thing? If so
why not simply use the same expression in the two subsections? |
am of the view that the words used are very clear and very unam-
biguous and should be given their literal meanings. | am of the
view that when subsection (2) of section 188 is compared with sub-
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section (9) of section 188 it becomes clear that the expressiof
the members”and all the membersdo not mean the same thing. |
hold the further view that the expression “all the members’refers
to the members present and voting at the House of Assembly on
B any particular day after forming the required quorum for the trans-
action of legislative business which is 1/3 of all the members as
provided for in section 96(1) of the 1999 Constitution. The same
expression is used in section 9(2) & (3) in relation to creation of
Cstate; section 143(4) and (9) in relation to the removal of the Presi-
dent or Vice President of the Federal Republic of Nigeria; section
188 (9) in relation to motion to investigate the allegation; and sec-
tion 305 dealing with the procedure for declaration of state of emer-
gency, all under the 1999 Constitution. In all the above situations it
Dappears that the intention of the framers of the constitution is that
the number of the members required to transact the particular
business of the legislature is a percentage or proportion of the total
number or the totality of the assigned membership of the House
Eunder the Constitution. In the instant case it is two-thirds of ALL
the members of the Plateau State House of Assembly, which is made
up of 24 members; that is 16 members. It is not in doubt that the
word “ALL" means; entire, complete, the whole number of; every
g one of. See page 47 of WEBSTER'S NEW TWENTIETH CENTURY
DICTIONARY, Unabridged Second Edition, 1975.

In the instant case, it is not disputed that 8 out of 10 mem-
bers in a house of 24 memberships initiated and carried out the
impeachment of the ¥ respondent. There is no doubt that there
existed in the Plateau State House of Assembly 14 vacant seats as a
result of the cross carpeting. It is the view of the Learned Leading
Counsel for the appellants that the vacancy did not affect the ca-
pacity of the 8 members to carry out the impeachment process as 8

His more than 2/3 of 10 membersThe simple and complete answer to
the learned senior counsel is the decision of this Court in the case of
Inakoju vs Adeleke supra at 629 where TOBI, JSC puts it thus: -

".... By section 102, the proceedings of the House cannot be in-



Dapianlong v. Dariye (2007) 4 KLR Onnoghen JST715

validated by the fact that there is a vacancy in its membership. This
seems to be an answer in the appellants’ way to the 18 persons who
purportedly removed theé*3espondent. The law is elementary that where
the Constitution or a Statute contains a general provision, the specific
will prevail over the general provision. In this wise, it is my view thagghe
specific provision of section 188(9) will prevail over the general provi-
sion of section 102. Accordingly the removal of tHeréspondent is
governed by section 188(9) and not section 102 of the Constitution.”

It should be noted that in the Inakoju vs Adeleke’s case, 18 qQut of
32 members of the Oyo State House of Assembly embarked upon the
adventure of impeaching the State Goveritois my view that until
the vacancies created by the carpet crossing members are filled by
the process of by-election, the Plateau State House of Assembly can
only transact such legislative duties that require the participationD
of less than 2/3 majority of ALL the members of that House, which
duties definitely excludes impeachment proceedings.

I have limited my consideration of the appeal to the question
as to whether section 188 of the 1999 Constitution, particularle
subsection (9) thereof, had been complied with’ in the removal or
impeachment of the ¥ respondent primarily because there is no
dispute as to the fact that only 8 out of 24 making ufall the mem-
bers” of the Plateau State House of Assembly initiated and carrieg
out the impeachment process of theslrespondent. So on that point
alone, which is a Constitutional requirement, it .is clear that the
Court of Appeal was right in coming to the conclusion that the said
impeachment was not in conformity with the Constitutional provi-
sions and consequently invalid. That holding is unassailable and IS
sufficient to sustain the decision of the lower court without more.

It is true that section 188(10) of the 1999 Constitution ousts the
jurisdiction of the courts in respect of the impeachment of a Governor or
Deputy Governor but that must be subject to the rule that the legistature
or the House of Assembly complied with all the Constitutional require-
ments in section 188 needed for the impeachment as the courts have
jurisdiction to determine whether the said Constitutional requirements
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have been strictly complied with or not.

| have to put it on record that the desire of the judiciary to
curb the now notorious attitude of some legal practitioners and poli-
ticians faced with very bad cases to employ delay tactics to either

g defeat the ends of justice or postponed the evil day, needs the en-
couragement of all well meaning legal practitioners, particularly
the very senior members of the profession. It is apparent that in
impeachment cases, like election matters, time is of the very es-
sence. In the instant case which was commenced by originating
summons designed to expedite the matter, the objection to the ju-
risdiction of the trial court, if well intentioned and not directed or
aimed at causing inordinate delay in the determination of the is-
sues, could have been taken together with the substantive matter

Dso as to speed up the process of adjudication. Rather than adopt
that prudent procedure, the appellants chose to appeal against the
well intentioned decision of the trial court to hear arguments on
both the preliminary objection on jurisdiction and the originating

E summons expecting that in the event of being overruled they would
have to return to the trial court for the hearing of the substantive
matter; meanwhile time, like tide, as they say, waits for no man; it
keeps on running out and at the end may likely leave justice pros-

r trate and the aggrieved party frustrated and bitter with the judicial
system. This Court just has to do something about the situation for
the restoration of hope and credibility in the system for the benefit
of all. Is it not said that justice delayed is justice denied? The reign
of technical justice is over. On the throne now sits substantial jus-

Cice. Long may you reign, substantial justice!

In conclusion, it is clear that the appeal lacks merit and is accord-
ingly dismissed by me with N10,000.00 costs against the appellants: |
wish | could award more, but, my hands are tied.

H The judgment of the Court of Appeal restoring and reinstating the
1st Respondenfioshua Chibi Dariydo his office as the Governor of
Plateau State of Nigeria with all rights, privileges and perquisites of the
said office is hereby affirmed.
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KATSINA-ALU JSC

This is an appeal from a judgment of the Court of Appeal, Jos
Division, delivered on 8 March 2007 nullifying the removal of the 1
Respondent, Chief Joshua Chibi Dariye by the Plateau State Hogse of
Assembly.

| have had the advantage of reading in draft the judgment of my
learned brother Onnoghen JSC in this appeal. | entirely agree with it.

The facts of the case have been fully set out in the judgment of
Onnoghen JSC. The Plateau State House of Assembly constitutes 24
members. It is not in dispute that some time in July, 2006, fourteen (14)
out of the twenty-four (24) members of the Plateau State House of As-
sembly including the Speaker and Deputy-Speaker cross-carpeted from
the Peoples Democratic Party (PDP) to Advanced Congress of Démo-
crats (ACD) as a result of which the said 14 members vacated their seats
by operation of law. Only 10 members were left.

On 5 October 2006 eight (8) members out of the 10 remaining
members began a process of impeachment by allegedly servingeChief
Dariye with notice of allegations of gross misconduct. The 1st Appellant
became the new-Speaker. Theappellant requested the Acting Chief
Judge of Plateau State to set up a 7 man Panel to investigate the allega-
tions. The said Panel was headed by tHeepondent. At the end ‘%f
their assignment, the Panel submitted a report to the Plateau State House
of Assembly. The report was adopted on 13 November 2006 and 1
respondent was removed as the Governor, of Plateau Btateentral
issue in this appeal is whether the actions of the 8 members of the Plateau
State House of Assembly was conformity with section 188 of th
1999 Constitution. Section 188 provides that:

188-(1) The Governor or Deputy Governor of a may be removed
from office in accordance with the provisions of this section.

(2) Whenever a notice of any allegation in writing signed byhhot
less tharone-third of the membeds the House of Assembly -

(a) is presented to the Speaker of the House of Assembly of the
State;
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(b) stating that the holder of such office is guilty of gross miscon-
duct in the performance of the functions of his office, detailed particu-
lars of which shall be specified, the Speaker of the House of Assembly
shall, within seven days of the receipt of the notice, cause a copy of the

g hotice to be served on the holder of the office and on each member of the
House of Assembly, and shall also cause any statement made in reply to
the allegation by the holder of the office, to be served on each member of
the House of Assembly.

(3) Within fourteen day s of the presentation of The notice to the
Speaker of the House of Assembly (whether or not any statement was
made by the holder of the office in reply to the allegation contained in the
notice), the House of Assembly shall resolve by motion, without any
debate whether or not the allegation shall be investigated.

D (4) Amotion of the House of Assembly that the allegation be inves-
tigated shall not be declared as having been passed unless it is supported
by the votes of not less than two-thirds majority of all the members of
the House of Assembly.

E (5) Within seven days of the passing of a motion under the forego-
ing provisions of this section, the Chief Judge of the State shall at the
request of the Speaker of the House of Assembly, appoint a Panel of
seven persons who in his opinion are of unquestionable integrity, not

= being members of any public service, legislative house or political party,
to investigate the allegation as provided in this section.

(6) The holder of an office whose conduct is being investigated
under this section shall have the right to defend himself in person or be
represented before the Panel by a legal practitioner of his own choice.

(7) A Panel appointed under this section shall -

(a) have such powers and exercise its functions in accordance
with such procedure as may be prescribed by the House of Assembly;
and

H (b) within three months of its appointment, report its findings to
the House of Assembly.

(8) Where the report of the Panel is that the House of Assembly
that the allegation has not been proved, no further proceedings shall be
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taken in respect of the matter.

(9) Where the report of the Panel is that the allegation against the
holder of the office has been proved, then within fourteen days of the
receipt of the report, the House of Assembly shall consider the report,
and if by a resolution of the House of Assembly supporteddbyessp
than two-thirds majority of all its memberthe report of the Panel is
adopted, then the holder of the office shall stand removed from office as
from the date of the adoption of the report.

(10) No proceedings or determination of the panel or of the Heuse
of Assembly or any matter relating to such proceedings or determination
shall be entertained or questioned in any court.

(11) In this section -

“gross misconduct” means a grave violation or breach of the pro-
visions of this Constitution or a misconduct of such nature as amouts in
the opinion in the House of Assembly to gross misconduct.

It is particularly plain that while the initiation of the impeachment
process requires the notice of any allegation to be signed by not less than
one third of the members of the Assenthly,actual removal of the sakd
Governor requires the suppaftnot less than two-thirds majority of all
its membersSee subsections (2) and (9) above. This means that 8 mem-
bers of the 24 members of House of Assembly fell far below the 2/3
requirement. Clearly therefore section 188(9) has not been compliedtwith.
This alone is sufficient to nullify the entire impeachment proceedings.
Seelnakoju v. Adeleke (2007) 4 NWLR (Pt. 1025) 423.

This appeal therefore has no merit whatsoever and accordingly |
dismiss it with =N=10,000.00 costs against the appellants in favogr or
the P respondent.

MUSDAPHER JSC
| have read before now the judgment of my Lord Onnoghen,HISC
just delivered with which | entirely agree. In the aforesaid judgment his
Lordship has exhaustively and admirably dealt with all the issues submit-
ted to this court for the determination of the appeal. For the same rea-
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sons, which | respectfully adopt as mine, | too, dismiss the appeal as
lacking in merit. | abide by the order for costs proposed in the aforesaid
leading judgment.

MOHAMMED JSC

I have had the advantage before today of reading in draft, the
judgment just delivered by my learned brother Onnoghen, JSC. | agree
entirely with all the reasons given in the judgment for dismissing this
appeal, which has no merit whatsoever. | only wish to add a few words
of my own in support of my learned brother.

This appeal stems from the decision of the Court of Appeal Jos
Division delivered on 8 March, 2007, granting the reliefs sought by the

D 1stRespondent in his action initiated by Originating Summons against the
Appellants. Pursuant to the appeal in this Court, the Appellants in their
brief of argument filed by their learned senior counsel, raised three issues
for the determination of the appeal. The issues are -

E "1. Whether the Court of Appeal was right in invoking Section 16
of the Court of Appeal Act (now Section 15 of the Court Appeal Act,
CAP C36 LFN 2004) when neither the Appellants’ Notice of Preliminary
Objection nor the SLRespondent’s Originating Summons had been heard

= and determined by the trial Court (Grand 4).

2. Whether the removal or impeachment of tfidRéspondent,
Chief Joshua Chibi Dariye, by 8 out of 10 members of the Plateau State
House of Assembly, at the relevant time, satisfy the requirements of Sec-
tion 188 of the Constitution of the Federal Republic of Nigeria, 1999, 14

G members of the said House having vacated their seats by ‘operation of
law (Grounds 1 & 2).

3. Whether the Court of Appeal was right in the circumstances of
this case in holding that the Plateau State House of Assembly should

H have waited till the 14 seats vacated by the operation of the law were
filled before they could embark on the removal or impeachment ofthe 1
Respondent, Chief Joshua Chibi Dariye (Ground 3). *

In the F Respondent’s brief of argument however, the following
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two issues were formulated. They are -

“1. Whether having regard to the peculiar facts and circumstances
in the case, the Court of Appeal was right in invoking the powers vested
on it by Section 16 of the Court of Appeal Act CAP 75, LFN, 1990, to
hear and Determine both the Preliminary Objection and the Originaging
Summons in this case (Ground 4).

1. Whether there was compliance with Section 188(2), (4), (5) and
(9) of the Constitution of the Federal Republic of Nigeria, 1999, in the
removal of the LRespondents as the Governor of Plateau State hee/ing
regard to the entire circumstances of this case (Grounds 1, 2 and 3).”

As far as | am concerned, the main and crucial issue for determi-
nation in this appeal is whether the removal or impeachment of‘the 1
Respondent in an impeachment proceedings commenced and concluded
by 8 out of the 10 members of the Plateau State House of AssembR/ was
done in strict compliance with the provisions of the 1999 Constitution of
the Federal Republic of Nigeria. The facts or circumstances surrounding
the procedure adopted in the removal or impeachment of'tResbon-
dent are not at all in dispute between the parties. The Plateau StateEHouse
of Assembly as a creation of Section 90 of the 1999 Constitution, has 24
members as prescribed under Section 91 of the same Constitution. It is
not in dispute that 14 of the 24 members of the House had vacated their
seats by virtue of Section 109(l)(g) of the same Constitution. Also net in
dispute is the fact that of the 10 remaining members of the House, only 8
of them initiated and took part in the proceedings of the House, which
culminated in the alleged removal, or impeachment oftfie$pondent.

The law governing impeachment proceedings in any State House
of Assembly is contained in Section 188 of the 1999 Constitution W%ich
states in sub-section (1) as follows: -

“188(1) The Governor or Deputy Governor of a State may be
removed from office in accordance with the provisions of this Section.”

The first requirement under this section is the signing of the nbtice
of allegations in writing by not less than one third of the members of the
House. This requirement appears to have been met by the Appellants in
respect of the number of members signing the notice in the present case
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where 8 out of the 24 members of the House, signed the notice of allega-
tion of gross misconduct against tiféRespondent.

The second requirement is that a motion of the House of Assem-
bly that the allegation be investigated, shall not be declared as having been

g Passed unless it is supported by the votes of not less than two thirds
majority of all the members of the House of Assembly. Here, the two-
thirds of all the 24 members of the House of Assembly in the present case
is 16 members. Obviously, the Appellants who were only 8 out of the 24
members of the House, could not be said to have satisfied the mandatory
requirement of the Section in validly passing the motion that the allega-
tions against thesRespondent be investigated. In this respect, the re-
moval or impeachment proceedings of the House against fRespon-
dent, ought to have been terminated in the absence of the required major-

Dity of members to support and pass the motion of impeachment. By
proceeding with the impeachment proceedings therefore, the Appellants
were clearly in breach of the provisions of Section 188(4) of the 1999
Constitution.

E The third numerical requirement of the members of the House of
Assembly in the impeachment proceedings is that the report of the Inves-
tigation Panel must be adopted by a resolution supported by not less than
two-thirds of all the members of the House, before th®dspondent

= shall have been considered as having been validly removed. Here again,
the exercise having been carried out by the Appellants who were less
than two-thirds of all the 24 prescribed members of the House of Assem-
bly, is far from meeting the requirement of Section 188(4) of the 1999
constitution.

It must be stressed that although the remaining 10 members, of
the Plateau State House of Assembly might have convened and conducted
valid proceedings of the House by virtue of having formed a quorum
under 96(1) of the 1999 constitution which required only one-third of all

Hthe members of the House, this is only for the purpose of conducting
ordinary proceedings of the House. Where the consideration of special or
extra ordinary matters requiring two-thirds majority of all members of
the House is in hand, the Appellants as members of the House who do not
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constitute at least two-thirds of all the members of the House, remained
incompetent and not qualified to initiate and conduct valid proceedings in
such special or extra ordinary matters in the House. The argument of the
learned senior counsel for the Appellants that the number of the remain-
ing 10 members of the House of Assembly must be used in the degermi-
nation of the required two-thirds majority of members by virtue of Sec-
tion 102 of the 1999 constitution, may lead to absurdity if accepted. This
is because by this rather curious submission of the learned senior coun-
sel that the House of Assembly may act not-withstanding any vacare:cy in
its membership, the proceedings of the House consisting of only one
member could be regarded as valid under Section 102 of the 1999 consti-
tution. Certainly, this was not the intention of the framers of the Consti-
tution. The correct position of course in this respect is that the provi-
sions of Section 102 must be read along with Section 96 of the 1999
constitution, which prescribes a minimum number of members - namely,
one third of all the members of the House that can validly sit and conduct
the business of the House of Assembly.

With these few remarks, | am in complete agreement wittethe
Court below in its judgment now on appeal that the removal or impeach-
ment of the $Respondent by the Appellants was done in flagrant breach
of the provisions of the 1999 constitution and therefore a nullity. | also
agree with the order of that Court restoring tHeRespondent to hi,g
office as the Governor of Plateau State of Nigeria.

In the result this appeal fails and the same is hereby dismissed by
me with N10,000.00 costs against the Appellants.

G

OGBUAGU JSC
| have had the privilege of reading before now, the lead Judgment
of my learned brother, Onnoghen, JSC. | agree with his reasoning and
conclusion that the appeal lacks merit. However, for purposes of efipha-
sis, | will make my brief contribution.
The facts that are not in dispute, can be summarized by me as
follows:
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1. The Plateau State House of Assembly (hereinafter called “the
House of Assembly”) at the inception, had or consisted of twenty-four
(24) “Hon.” Members.

2. Fourteen (14) of the members, cross-carpeted or decamped to

g another political party - the Advance Congress of Democrats (ACD) fol-
lowing which, their seats were declared vacant by INEC (Independent
National Electoral Commission). | note however, that at the time of the
purported impeachment of th& Respondent, no By-Election had been
conducted or held, to fill the said vacant seats by INEC.

3. Eight (8) of the remaining members out of Ten (10), sat and
appointed theslAppellant, as “Speaker Pro Tempore” - and who wrote
to the Acting Chief Judge of the State High Court, to set up a Seven (7)
man Panel to investigate the allegation of gross misconduct against the 1

D Respondent. This was in spite of an order of injunction from a compe-
tent court of jurisdiction. The said Panel, blatantly and in gross con-
tempt, refused, to obey the said court order notwithstanding that as a
Panel or Tribunal, it was an inferior court bound to obey such order from

E a Superior Court recognized by the 1999 Constitution of the Federal Re-
public of Nigeria.

4. The eight (8) members out often (10) members that sat to vote
for the impeachment of thé' Respondent, relied on an “Interim Report”

= of the said Panel, a copy of which, was not served orrtRedpondent.

The question | or one may ask is, having regard to the clear and
unambiguous provisions of Section 188 of the Constitution of the Fed-
eral Republic of Nigeria, 1999 regarding the removal of a Governor or his
Deputy, can an impeachment be effected or carried out, just like any
other business of the House of Assembly having regard to the provisions
of Section 102 of the said Constitution? | think not. This is because,
Section 188 of the same Constitution, deals with the removal of the Gov-
ernor or the Deputy from office. If the seats of the fourteen (14) mem-

Hbers who defected to another political party, were declared vacant by
INEC, in my respectful but firm view, a By-election, should have been
held, to fill the said seats before any impeachment proceedings, could
validly be commenced and concluded. | say so because, the two thirds
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(2/3) of the members of the House of Assembly that can validly carry out
the impeachment, must obviously, be sixteen (16) members having re-
gard to the fact that the House of Assembly, is made up of or consists of
twenty-four (24) members. It is not disputed that only ten (10) members
made up the members of the House of Assembly, out of which, eigit (8)
members, initiated and carried out the impeachment proceedings. As noted
in the case ohakoju & 17 orsv. Hon. Adeleke & 3 ors. (2007) NWLR

(Pt. 1025) 4Z; (2007) 1 S.C. (Pt.1) 1; (2007) Vol. 2 MJSIC(2007)

All FWLR (Pt.353) &and(2007) Vol. 143 LRCN the impeachment ok
removal of a Governor, is a serious business or matter and therefore, the
provisions of Section 188 of the 1999 Constitution, must be strictly com-
plied with. Surely and certainly and as rightly found as a fact by the court
below, eight (8) members, is one third (1/3) of twenty-four (24) mem-
bers. In effect, while eight (8) members is more than two thirds (2/@) of
ten (10) members, eight (8) members, is less than two thirds (2/3) mem-
bers of twenty-four (24) members. Thus, the eight (8) members of the
House of Assembly, are not, were not and could not by any stretch of
imagination, be two third (2/3) stipulated by Section 188 of the 1999
Constitution notwithstanding the provision of Section 102 of the same
Constitution. | so hold. | repeat and maintain that it is only when the
fourteen (14) vacant seats, have been filled or should have been filled
through a By-Election by INEC, will/would or can/could the full mgm-
bers of the House of Assembly or two thirds (2/3) of its membership,
validly impeach the sL1Respondent. The purported impeachment of the
1%t Respondent by the said eight (8) members, was not an action or an
impeachment of the said House of Assembly.

Significantly and remarkably, as rightly stated by the court be%w,
Section 188 (2) of the 1999, was not complied with. The Notice of the
allegation of grave misconduct, signed by the eight (8) members of the
House of Assembly and as found as a fact and held by the court below,
was not dated and was never served on tHeekpondent. | even nofé
firstly, that the ¥ Appellant who was made the Speaker Pro Tempore,
was one of the signatories to the impeachment Notice. Pursuant to Sec-
tion 188 (2) of the 1999 Constitution, the one third (df3he members
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required to sign the said Notice, does not include the Speaker.

Secondly Section 188 (5) of the 1999 Constitution, requires that
the request to the Chief Judge of the State to constitute a Panel to inves-
tigate the allegations against the Governor, should be made by the Speaker

g of the House of Assembly and nobody else. Exhibit C, was not signed by
the Speaker of the House of Assembly, but was signed by the Speaker
Pro Tempore. | am aware that Section 8 of the 1999 Constitution, pro-
vides as follows:

“In the absence of the Speaker and Deputy Speaker, such member
of the House as the House may elect for that purpose shall preside. Such
member shall be known as “Speaker Pro Tempore “.

| agree with the court below that the above provision, did not refer
to a Speaker Protempore, but to the duly elected Speaker of the House of

DAssembly. If it were to be otherwise, the Constitution should have so
provided but it did not and has not so provided. In the interpretation of
the Constitution/Statute, it has been stated and re-stated that where its
provisions are clear and unambiguous, they should be given their simple,

Enatural and ordinary meaning without introducing extraneous matters.
See the case @hief Fawehinmi v. Inspector-General of Police & ors.
(2002) 7 NWLR (Pt.767)606(a) 678; (2002) 5 SCNJ. 103.

Thirdly, Section 188(9) provides that upon the receipt of the Panel's

r Report that the allegation has been proved, the House of Assembly, shall
consider the Report and if by a resolution of the House of Assembly
supported by not less than two thirds majority of all its members, the
report of the Panel is adopted, then the holder of the office shall stand
removed from office as from the date of the adoption of the report, as

G rightly found as a fact and held by the court below. There is no evidence
from the Records, of any such resolution of the House of Assembly. In
other words, there is no evidence of any resolution supported by two
third majority ofall its members adopting the said report of the said

H Panel.

Fourthly, the said Panel, had not in fact, completed its assignment
as what was submitted by it as | noted hereinabove, was an Interim
Report. The impeachment, was therefore, based or predicated on an In-
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terim Report. | believe that an Interim Report, is intended to last for only
a short period of time, until a final report is submitted. From all intents
and purposes, thetRespondent, was not therefore, given an opportu-
nity to be heard by the Panel before the said Interim Report, was submit-
ted. The effect or consequence, was a breach of the constitutiong} right
of fair hearing clearly enshrined in Section 36(1) of the 1999 Constitu-
tion.

From all these above stated breaches of Section 188 of the 1999
Constitution, it is crystal clear, that the purported impeachment of'the 1
Respondent, was null and void and of no effect, being illegal and uncon-
stitutional. | so hold.

With the greatest respect and humility to the leading Senior learned
counsel (an SAN) for the Appellants, this appeal which Akaahs, JCA,
described in his concurring Judgment, as a “siarattea pot”, amount®
to me, as a “Gamble” - i.e. “Let me try if it can work” so to speak. | say
this because, in the face of the decision of this Couniaikoju & ors. v.

Hon. Adelekésupra) sometimes called “Ladoja’s case”, the very lengthy
Briefs, are no longer Briefs as the word strictly implies, but are howgver,
evidence of industry that is regrettably and with respect, bereft of facing
squarely, the real simple issue in controversy - i.e. the full/complete com-
pliance with Section 188 of the 1999 Constitution by the Appellants.

Itis from the foregoing and the fuller lead Judgment of my Iearped
brother, Onnoghen, JSC, that | too, dismiss the appeal as being devoid of
any substance and merit. | too, affirm the decision of the court below
and award the paltry sum of N10,000.00 (ten thousand naira) fixed by
the Rules of this Court, in favour of th&é Respondent payable to him lgjy
the Appellants.

TABAI JSC
| was privileged to read, in advance, draft of the leading judgment
prepared by Onnoghen, J.S.C. | agree entirely with the reasoning and
conclusion therein. The facts are clearly set out in the judgment. The
originating summons raised sixteen questions and sought twenty-three
reliefs which are also set out in the leading judgment.
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| shall however make some comments by way of emphasis in the
course of which | may restate only such facts or other materials as
would make my contribution comprehensible. The events sequel to which
the appeal was lodged at the court below started in the proceedings of the

g trial court on the 13/12/2006 when learned senior counsel, Mr. Toro
made an oral application. He said:

“We have an humble application to make. It is a constitutional
matter in the sense that the Res concerns the constitutional tenure of the
Plaintiff. It is a notorious fact that all elected Governors sworn into the
office on the 29/5/2003 have to vacate or their tenure will lapse constitu-
tionally after four years from that date which is 29/5/2007. The Plaintiff
has instituted the suit before this court and this court has complete do-
minion over it. Consequently the life of Res in this suit has only five

D months after which it will die. We therefore submit with all sense of re-
sponsibility that the exigencies of the matter require speedy and expedi-
tious hearing and determination of the case, otherwise the plaintiff may
end up being driven away from the seat of judgment by effluxion of time.

E Justice delayed amounts to justice denied. We humbly submit that it is
now settled law that where proceedings are commenced by originating
summons and the defendant files an objection challenging the jurisdic-
tion of the court, it is neater, more expedient, tidier and better that argu-

g Mments in the substantive originating summons and the preliminary objec-
tion be taken together in one proceedings. That however does not pre-
clude the court when delivering its decision on the matter find that you
have no jurisdiction, that will be the end of the matter. In view of the
urgency of the matter we urge court to exercise its discretion judicially
and judiciously. | apply that the court takes both the originating sum-
mons and preliminary objection together in one hearing. | urge court to
consolidate them and here them togethér ....

Learned senior Counsel then cited Senate President v. Nzeribe

H[2004] 9 N.W.L.R. (pt. 878) 251 at pages 267, 227 and 274. He then
went further and requested as follows:-

“I'n furtherance of the modern trend in the Judiciary, we are also
making an ancillary request that the court should go further to order
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exchange of written address by counsel on both sides. | am ready to sub-
mit my written address within seven days. We urge court to exercise its
discretion to grant this our request. In the meantime if any party wishes to
file further processes, he can do so within five days if he so désires.

In reaction, learned counsel for th&! 2 7" Defendants Mrg
Solomon Umoh pointed out that the Notice of Preliminary Objection was
only filed on the previous day the 12/12/06 and conjectured that it had
not been served on thé& Defendant. He pointed out also the Notice of
Preliminary objection was supported by an affidavit to which tHeet
fendant and others might wish to react and urged that the application be
riot heard.

In his ruling, the trial court noted that th& efendant had not
been served with the Notice of Preliminary objection and also that he had
not even entered appearance despite having been served with th& pro-
cesses in the substantive suit. The court then went further to state:-

“Perhaps it will be fairer still to serve him with further process to
wit a hearing notice to carry him along as regards the hearing of the
substantive matter along with the preliminary objection. | am of the humble
view that once jurisdiction is challenged and it being most fundamental,
the preliminary objection should be taken first and then the originating
summons. It is further observed that the court has only two days to sit
after which it proceeds on vacation. Unless a fiat is given, all proclged—
ings resume after the vacation in January 2007. It is therefore an admin-
istrative matter for the court to sit during vacation. In the circumstances
this court has two options. (I) To adjourn the matter for hearing of the
preliminary objection or adjourn the matter for hearing of same but or-
der that the parties submit written addresses and same adopted Iatg'r

After some remarks by both Mr. Toro (SAN) and Mr. Umoh the
trial court adjourned the matter and remarked as follows:-

“Adjourned to 15/12/2006 for hearing of the Preliminary objec-
tion. Order ® Respondent to be served with the Preliminary Objedtion
today”

On the 15/12/2006 the court as well as both counsel made some
remarks and reviewed of the proceedings of the 13/12/2006. Although
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Mr. Umoh said that he was not ready for anything during the Christmas
vacation both himself and Mr. Toro SAN and even the court clearly indi-
cated their desire for expeditious hearing and determination of the case.
With the consent of counsel for both parties briefs of argument were

g ordered to be filed and exchanged and the matter was adjourned to the
19/1/2007. While concluding the proceeding of that day the learned trial
judge ruled as follows:-

“Having considered the exigencies of the time and the fact that
this is an originating summons, | order that both parties submit their
written briefs on the suit along with that of the P/Objection. If the pre-
liminary objection succeeds, it will be the end of the matter. If it does not
succeed, the substantive suit may be heard (sic) and considered. | rely on
the procedure adopted in the case of Adeleke v. Oyo State Government.

D Adjourned to 19 January 2007 for adoption of written briefs or ad-
dresses

It is the above proceedings and ruling of the High Court on the 15/
12/06 that led to the appeal to the court below. The Notice of Appeal filed

Eon the 19/12/06 contained two grounds of appeal. The Appellants at the

court below were the"2- 7" Defendants who were therefore listed

therein as thesl- 6" Appellant. The ¥ Defendant who, though served

with all the necessary processes at the High Court, never entered appear-

ance and never filed any process indicating his challenge of the originat-
ing summons, was listed as th® gspondent at the court below. He

was, in practical terms, a nominal party. He held out himself as such a

nominal party having indicated no opposition or accession to the originat-

ing summons. In reaction to the Notice of Appeal, the PlaintifRé-

G spondent, on the 21/12/06, filed a Respondent’s Notice indicating that at
the hearing he would contend that the decision of the lower court made
on the 15/12/06 be affirmed on ground other than those relied upon by
the trial court in its ruling.

H At the Court of Appeal thesl- 6" Appellants and the Plaintiffl
Respondent through their counsel filed and exchanged their briefs of
argument. Surprisingly the* Defendant also filed a Brief of Argument
on the 21/2/07. It was prepared by L. I. Walle, Deputy Director of Civil

F
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Litigation, Ministry of Justice Jos. Earlier, on the 30/1/07 the Plairttiff/1
Respondent had filed a Notice of Preliminary objection, the ground being
that the Appeal was incompetent.

I think it is, at this juncture, appropriate to refer to some contents
of the Plaintiff/®' Respondent’s Notice filed on the 21/12/06. The groygds
upon which the Notice was predicated were stated therein as follows:

1. The court has inherent powers where still seized of the matter
to determine the precedence of hearing being the Dominis litis (master of
situation).

2. The court on the basis of the principle of Stare Decisis is obﬁged
to adopt the procedure or decision of a superior court.

3. The decision of the Court of Appeal in Adeleke v. Oyo State
House of Assembly [2006] 16 N.W.L.R. (pt. 1006) 608 as to the manner
of taking an originating summons in a constitutional matter (wherPthe
impeachment of a sitting Governor is involved) and a preliminary objec-
tion is filed justifying the decision of Hon. P. D. Damulak.

4. Similarly the earlier decision of this Honourable Court in Senate
President v. Nzeribe (2004] 9 N.W.L.R. (pt. 898) 251 cited beforesthe
lower court as well as the Supreme Court case of A.P.C. Ltd v. N.D.I.C.
(NUB) Ltd [2006] 15 N.W.L.R. (pt. 1002) 404 at 443 provide adequate
justification for the decision of Hon. P.D. Damalak.

5. The decision of the court to take the Preliminary ObjectioE on
the 13/12/2006 was per incuria and therefore a nullity and as such the
lower court was not bound by it.

6. Itis prudent on the part of the lower court to take arguments on
both the preliminary objection and the originating summons having re-
gard to the expediency involved in this case.

And he sought the following reliefs:

(a) An order affirming the decision of the lower court on the six
grounds stated herein other than those relied upon by the lower court.

(b) An order hearing the Notice of Preliminary objection togetther
with the originating summons pursuant to section 16 Court of Appeal Act
1976.

Arguments were proffered for and against the Respondent’s No-
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tice in the Briefs.

In its judgment delivered on the 8/3/07, the Court of Appeal dis-
missed the appeal and affirmed the decision of the trial court of 15/12/06.
The judgment made pronouncement on a number of key issues. The

B Court dismissed the Preliminary objection on the competence of the ap-
peal for lack of merit. ThesIDefendant/2 Respondent’s Brief dated and
filed on the 21/2/07 was discountenanced and expunged from the record.
As | stated above, the Court of Appeal Act 1976 considered the Prelimi-

chary Objection raised by the Appellants filed on the 12/12/06 and same
was dismissed for lack of merit. Finally the judgment found merit in the
originating summons and granted eight reliefs.

On the 16/4/07 when this appeal was heard the learned Honourable
Attorney-General of Plateau State, E. G. Pwatok sought leave to with-

D draw the Defendant/Appellant’s Brief of Argument filed on the 30/3/07
and same was struck out.

In the Appellant’s Brief of Argument Chief Gani Fawehinmi SAN
raised three issues for determination; namely:

E 1. Whether the Court of Appeal was right in invoking section 16 of
the Court of Appeal Act (now section 15 of the Court of Appeal Act, Cap.
C. 36 LFN 2004) when neither the appellants’ Notice of Preliminary Ob-
jection nor the %respondent’s originating summons had been heard and

g determined by the trial court.

2. Whether the removal or impeachment of theespondent,
Chief Joshua Chibi Dariye, by 8 out of 10 members of the Plateau State
House of Assembly, at the relevant time, satisfy (sic) the requirements of
section 188 of the Constitution of the Federal Republic of Nigeria, 1999,
14 members of the said House having vacated their seats by operation of
law.

3. Whether the Court of Appeal was right in the circumstances of
this case in holding that the Plateau State House of Assembly should have

Hwaited till the 14 seats vacated by the operation of law were filled before
they could embark on the removal or impeachment ofstmespondent,
Chief Joshua Chibi Dariye.

In the Plaintiff/®' Respondent’s Brief of Argument, Emmanuel J.
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J. Toro SAN formulated two issues for determination. They are:

(1) Whether having regard to the peculiar facts and circumstances
in this case the Court of Appeal was right in invoking the power vested
on it by section 16 of the Court of Appeal Act, Cap. 75 L.F.N. 1990, to
hear and determine both the preliminary objections and the origingting
summons in this case.

(2) Whether there was compliance with section 188(2), (4), (5)
and (9) of the Constitution of the Federal Republic of Nigeria, 1999, in
the removal of thes1Respondent as the Governor of Plateau State gav-
ing regard to the entire circumstances of this case.

In my view, the Respondent’s two issues are to the same effect as
the Appellants’ issue one and two. The Appellants’ issue three is, in sub-
stance the same as their issue two. | shall therefore take only the two
issues. D

Extensive arguments have been advanced in the Appellant’s Brief,
their Reply Brief and the Respondent’s Brief. | shall, in the course of my
deliberation, make reference to such arguments as and whenever neces-
sary. On the first issue, it was the submission of the AppellantsEthat
section 16 of the Court of Appeal Act did not vest powers in the Court of
Appeal to hear and determine the originating summons and the Defen-
dants/Appellants’ Notice of Preliminary Objection since such issues had
not been first tried and determined at the High Court which alon% has
original jurisdiction to try them by virtue of section 272 of the Constitu-
tion. Anumber of authorities were cited, amongst them Olutola v. Unilorin
[2004] 18 N.W.L.R. (pt. 905) 416 at 469; Nicon v. Power Industrial
Engineering Ltd [1990] 1 N.W.L.R. (pt. 129) 697, Faleye v. Otapo [1995]
3 N.W.L.R. (pt. 381) 1; Inakoju v. Adeleke [2007] 4 N.W.L.R. (pt. 1025)
427, Gombe v. P.W. (Nig.) Ltd [1995] 6 N.W.L.R. (pt. 402) 402, Enekwe
v. LM.B. (Nig.) Ltd [2006] 19 N.W.L.R. (pt. 1013) 146.

The F'Respondent on his part submitted that in view of the pecu-
liar circumstances requiring extreme urgency and threats to the édtinc-
tion of the Respondent’s office, it was appropriate for the Court of Ap-
peal to invoke its wide powers under section 16 of the Court of Appeal
Act to hear and determine the Preliminary Objection and the originating
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summons. He relied particularly on Adeleke v. O.S.H.A. [2006] 10

N.W.L.R. (pt. 1006) 608 and Inakoju v. Adeleke (supra). It was pointed

out that both the counsel for the Appellants and counsel for the Respon-

dent invited the Court below to invoke its powers under section 16 to
g hear the matters before the High Court.

Section 16 of the Court of Appeal Act provides as follows:

“The Court of Appeal may, from time to time make any order
necessary for determining the real question in controversy in the appeal,
and may amend any defect or error in the record of appeal, and may
direct the court below to inquire into and certify its findings on any ques-
tion which the Court of Appeal thinks fit to determine before final judg-
ment in the appeal and may make an interim order or grant any injunc-
tion which the court below is authorized to make or grant and may direct

D any necessary inquiries or accounts to be made or taken and generally
shall have full jurisdiction over the whole proceedings as if the proceed-
ings had been instituted in the Court of Appeal as court of first instance
and may re-hear the case in whole or in part or may remit it to the court

E below for the purpose of such rehearing or may give such other direction
as to the manner in which the court below shall deal with the case in
accordance with the powers of that court, or in the case of an appeal
from the court below in that court’s appellate jurisdiction, order the case

o be re-heard by a court of competent jurisdiction.

| have had a careful look at the above provisions of section 16 of
the Court of Appeal Act. In the first place it gives the Court of Appeal
wide discretionary powers to perform such judicial functions which the
court below is authorized to perform but which it has not performed. It

Cisa discretionary power which invocation depends on the peculiar facts
and circumstances of each case. And that being so, on one exercise of
the courts discretion under the provision is a binding precedent for any
subsequent exercise of discretion. It is the peculiar facts and circum-

H stances of the case that determines the propriety or otherwise of its invo-
cation. The underlined portion of the provision and generally shall have
full jurisdiction over the whole proceedings as if the proceedings had
been instituted in the Court of Appeal as court of first instance is further
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emphasis of the wide powers of the Court of Appeal.

The question is whether there were such facts and circumstances,
which justified the invocation of the provision. On this issue the proceed-
ings of the 13/12/06 and 15/12/06 part of which | have produced above
in this judgment are relevant. The undisputed facts are that thepgbn-g
dent Chief Joshua Chibi Dariye was impeached by 6 or 8 members of the
Plateau State House of Assembly on Monday 13/11/06. He therefore in-
stituted this action on the 27/11/06 challenging the impeachment. On the
13/12/06 when the matter first came up for mention he had only about
five months to the end of his four years tenure and there was therefore
need for expeditious hearing and determination of the case including the
preliminary objection filed by the Appellants. Although the trial court di-
rected on the 13/12/06 that the preliminary objection be heard first, it
decided to hear both the preliminary objection and the originating Sum-
mons together and directed to that effect and the matter was adjourned
to the 19/1/07 for hearing. On the 8/3/07 when the Court of Appeal gave
its judgment the sLRespondent’s term as Governor of Plateau State had
only about two months left. E

In its decision to invoke its powers under section 16 of the Court
of Appeal Act, the court per Z. A. Bulkachuwa, J.C.A. at pages 472-473
reason thus:

“Where time is of essence as in the instant case this court Ead a
number of times resorted to this procedure. See Adeleke v. O.S.H.A. (su-
pra) which procedure was approved by the Supreme Court when the mat-
ter went on appeal before it. See also Senate President v. Nzeribe [2004]
9 N.W.L.R. (pt. 898) 251. Furthermore the Appellant had conceded to
this prayer by filing a brief in respect of the originating summons. I%‘vill
therefore take it that both the Preliminary Objection and the Originating
Summons be taken and determined together under section 16 of the Court
of Appeal Act. | accordingly invoke our powers under the said provision
and will proceed to the determination of the Preliminary Objectiontdnd
subsequently the originating summons if the Preliminary Objection is
overruled?!

The above clearly shows that there existed before the court below



1736 Dapianlong v. Dariye (2007) 4 KLR Tabai JSC

such circumstances that impelled its decision to invoke the provision of
the Court of Appeal Act.
Furthermore, in addition to the Appellants filing their Brief wherein
the Originating Summons was argued as pointed out by the court below,
B the Appellants in the Notice of Appeal filed at the High Court on the 19/
12/06 prayed amongst others for: -
“A further order entertaining the appellants’ argument on the Pre-
liminary Objection in line with the earlier order of the trial judge dated
C 13" day of December, 2006 pursuant to section 16 the Court of Appeal
Act” (See page 186 of the record)
And in his oral submission on the 22/2/07 at the court below learned
counsel for the Appellants had this to urge:-
“Having regard to the order of the court of the 13/12/06 we urge
D this court to entertain the Preliminary objection under section 16 of the
Court of Appeal (Act).
I have, in the light of the foregoing no doubt in my mind that in the
18 prevailing facts and circumstances, the resort to section 16 of the
E Court of Appeal was most appropriate. The result is that | resolve this
issue in favour of the respondent.
On the 2¢issue the undisputed facts are that the full complement
of the Plateau State House of Assembly is 24 members. On the 25/7/
g 200615 14 members of the House left the P.D.P. and joined the Advanced
Congress of Democrats (A.C.D.). The speaker of the House of Assem-
bly followed on the 26/7/06. By the operation of section 109(1)(g) of the
Constitution they were deemed to have and actually vacated their seats in
the House of Assembly leaving its membership to 10. It was 8 out of the
10 that impeached thé! Respondent.
At page 506 of the record the Court of Appeal reasoned that while
8 legislators of the Plateau State House of Assembly is more than 1/3 of
10 it is less than 2/3 of the full complement of 24 members. In its view
Hthe 2/3 should be 2/3 of members representing the twenty four constitu-
encies in the state and held that the impeachment did not comply with the
requirements of section 188 of the Constitution and therefore unconsti-
tutional null and void. Chief Gani Fawehinmi SAN faulted this reasoning
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of the court below and submitted, in substance that since the 8 members
are competent to perform the State House of Assembly legislative func-
tions, they were competent to impeach the Governor. It was further
submitted that 8 members is more than 2/3 of 10 who then constituted
the Plateau State House of Assembly and therefore that there wag com-
pliance with the provisions of section 188 of the Constitution. He cited A-
G Bendel State v. A-G of the Federation [1982] 3 N.C.L.R. 1 at 77 - 78
for the 12 commandments on interpretation of Statute and urged this
court so to construe section 188 of the Constitution. c

Mr. Emmanuel J. J. Toro SAN thought otherwise. He referred to
section 96(1) and 188 of the Constitution and submitted that the plain
grammatical meanings be accorded the provisions.

| must say without hesitation that | am persuaded to adopt the
reasoning and conclusion of the Court of Appeal. Section 188 df the
Constitution of the Federal Republic of Nigeria provides for the removal
of a Governor or Deputy Governor of a State. It is a strict unique and
rigorous provision and understandably so. The Governor of a state and in
this case Plateau State, has the entire state as his single constifiency.
While the 24 members of the Plateau State House of Assembly collec-
tively have the entire State as their constituency. If there are only 23
members of the Plateau State House of Assembly the entire State cannot
be said to be represented; one constituency is not represented. T}&e only
rational construction in my view is that a Governor of a State can only be
removed from office by not less than 2/3 of the entire state as repre-
sented by not less than 2/3 of the full complement of House of that state.
And 2/3 of the total membership of the House of Assembly is 16. In my
view the Hrespondent can only be removed from office as the Governor
of Plateau State by not less than 16 members under section 188 of the
Constitution. | think the impeachment was in violation of the provisions
of section 188 of the Constitution and therefore null and void. | therefore
also resolve the second issue in favour of thRdspondent. H

In view of the foregoing considerations and the better reasons
very ably articulated in the leading judgment of my learned brother
Onnoghen, J.S.C. | also dismiss the appeal. The judgment of the court
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below be and is hereby affirmed by me also. | award N10,000.00 costs
against the Appellants.

ADEREMI JSC

B The appeal here is against the judgment of the court below deliv-
ered on Thursday"8March 2007 in Appeal No.CA/F/302/2006: Michael
Dapianlong & 5 Others V. Chief (Dr.) Joshua Chibi Dariye & Anor. nulli-
fying the removal of theslrespondent (Chief Joshua Chibi Dariye) as
Governor of Plateau State by the State House of Assembly on Monday
13"November, 2006.

| shall preface the consideration of this appeal with the salient
facts leading to this appeal. The Plateau State House of Assembly has 24
members. Further facts emerging indicate that betweear626' July,

D 2006, 14 members out of the 24 members of the said House (including
the Speaker and Deputy Speaker) cross-carpeted from the Peoples Demo-
cratic Party (P.D.P.) under whose platform they were elected to the House
in 2003 to Advance Congress of Democrats (A.C.D.). Thereafter, im-

E peachment process of th& respondent (Chief Dariye) commenced on
the 3" of October, 2006 with a Notice of allegations of gross misconduct
served on him whilst the House had only 10 members: 14 members hav-
ing cross-carpeted as | have said. Suffice it to say that the Notice of

= allegations of gross misconduct was signed by 8 out of the 10 remaining
members of the House. Whilst the impeachment process lasted, 8 out of
the 10 members supported and voted in favour of all the processes of the
impeachment of therespondent (Dariye) as Governor of Plateau State
on the 18 of November, 2006. Dissatisfied with the outcome, the 1

G respondent initiated an action at the High Court of Plateau State by origi-
nating summons filed on 2MNovember 2006 supported by a 37-para-
graph affidavit in which he sought for the determination of sixteen ques-
tions but claimed 24 reliefs against the appellants and'tfes@ondent

H — all of who were defendants at the trial court. In their reaction tothe 1
respondent’s originating summons, the appellants filed the following pro-
cesses: -

“1. A Notice of Preliminary Objection dated"lRecember 2006.
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2. A 12-paragraph affidavit in support of the Notice of Prelimi-
nary Obijection.

3. A 5-paragraph further and better affidavit in support of the
said Notice of Preliminary Objection and

4. A 38-paragraph counter-affidavit deposed to by thadpel-g
lant against the slrespondent’s affidavit in support of his originating
summons.

Thereafter, a lot of preliminary arguments as to whether to take
the originating summons along with the preliminary objection or no&en-
sued before the trial judge, the proceedings of which came to an end on
15"December 2006 when the trial judge having listened to all counsel and
in adjourning the matter to TQanuary 2007 for adoption of written
briefs or addresses ruled as follows: -

“Having considered the exigencies of the time and the factRhat
this is an originating summons, | order that both parties submit their
written briefs on the suit along with that of the P/Objection. If the pre-
liminary objection succeeds, it will be the end of the matter. If it does not
succeed, the substantive suit may be heard (sic) and considered. | eely on
the procedure adopted in the case of ADELEKE V. OYO STATE GOV-
ERNMENT.”

Being dissatisfied with the above ruling ofMBecember 2006,
the appellants filed a notice of appeal against it. Fhredpondent, Wh(,}
was the plaintiff at the trial, filed a Respondent’s Notice ch2dcem-
ber 2006 praying that the decision of the learned trial judge madé'on 15
December, 2006 be further affirmed on grounds other than those relied
upon by the trial court and that the court invoke the provisions of Section
16 of the Court of Appeal Act to hear both the preliminary objection%nd
the originating summons together. Both parties thereafter filed and ex-
changed their respective briefs of argument in accordance with the prac-
tice and Rules of the Court of Appeal. Arguments of counsel of both
parties were taken by the court below on th& E2bruary 2007. In it&l
considered judgment delivered on tHeo March 2007, the court below
dismissed the appellants’ appeal and also the Notice of Preliminary Ob-
jection filed on 12 December 2006 and proceeded to determine the 1
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respondent’s originating summons and granted eight reliefs claimed
thereon.

Dissatisfied with the judgment of the court below delivered on the
8" December 2006, the appellants herein invoked the appellate jurisdic-

g tion of this court by a Notice of Appeal dated"March, 2007, which
contains five grounds of appeal. Three issues were distilled from the
said five grounds and as set out in the appellants’ brief of argument, they
are as follows: -

“(1) Whether the Court of Appeal was right in invoking Section
16 of the Court of Appeal Act (now Section 15 of the Court of Appeal
Act, CAP 36 LFN 2004) when, neither the Appellants’ Notice of Prelimi-
nary Objection nor theslrespondent’s originating summons had been
heard and determined by the trial court.

D (2) Whether the removal or impeachment of theespondent,
Chief Joshua Chibi Dariye by 8 out of 10 members of the Plateau State
House of Assembly, at the relevant time, satisfy the requirement of Sec-
tion 188 of the Constitution of the Federal Republic of Nigeria, 1999,14

E members of said House having vacated their seats by operation of law.

(3) Whether the Court of Appeal was right in the circumstances of
this case in holding that the Plateau State House of Assembly should
have waited till the 14 seats vacated by operation of law were filled

= before they could embark on the removal or impeachment ofttles 1
spondent, Chief Joshua Chibi Dariye.”

The 29 respondent (John Mark Samchi) who claimed to be dis-
satisfied with the judgment of the court below also appealed against it to
this court; filed his Notice of Preliminary Objection to the grounds of

Gappeal urging that grounds 1 to 8 be struck out. Suffice it to say that on
16" April 2007 when this appeal came before us for argument,"he (2
respondent/appellant) sought and obtained the leave of this court to with-
draw his said appeal consequent upon which same was dismissed. As a

H follow up, the ¥ respondent’s (Chief (Dr.) Joshua Chibi Dariye) brief of
argument in response to John Mark Samchi’s appeal could no longer
stand. However, Chief Joshua Chibi Dariye who is thee§pondent to
the appeal of the six appellants combined in his brief of argument filed on
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5% April 2007 Notice of Preliminary Objection to the grounds of appeal
contained in the Notice of Appeal filed by the six appellants and argu-
ments against the substantive appeal. Two issues were identified by the
Istrespondent for determination by this court and as set out in his brief of
argument, they are in the following terms: - B

“(1) whether having regard to the peculiar facts and circumstances
in this case, the Court of Appeal was right in invoking the powers vested
on it by Section 16 of the Court of Appeal Act, Cap 75, LRN, 1990, to
hear and determine both the Preliminary Objection and the Origina(gng
Summons in this case.

(2) whether there was compliance with Section 188 (2), (4), (5)
and (9) of the Constitution of the Federal Republic of Nigeria, 1999, in
the removal of thestrespondent as the Governor of Plateau state having
regard to the entire circumstances of this case.” b

When this appeal came to us for argument on Mond&yApél
2007, Mr. Pwazok, learned Attorney-General for Plateau State represent-
ing the 29 respondent (John Mark Samchi - the Chairman of the 7-man
Panel of Investigation into Allegations of Gross Misconduct Againstthe
Executive Governor of Plateau State) who also appealed against the said
judgment, sought and obtained the leave of court to withdraw his client’s
Notice of Appeal. This court accordingly dismissed the appeal on the
spot following its withdrawal. For the purpose of clarity in this appegl, |
refer to John Mark Samchi as th& 2et of appellant. Chief Gani
Fawehinmi, learned Senior Counsel representing the appellants referred
to, and adopted his clients’ brief of argument filed on thef2\pril 2007
and the reply brief filed on TRpril 2007; he submitted that on the face
of the record of proceedings there .is no dispute as to the findings of
facts by the court below adding that none of the parties requested for the
invocation of the provisions of Section 16 of the Court of Appeal Act; the
learned Senior Counsel therefore reasoned that the invocation of the pro-
vision of that section was totally unjustifiable, as according to himHthe
decision of the learned trial judge that gave rise to the appellants’ appeal
to the court below was simply an order of the learned trial judgetof 15
December 2006, adjourning the appellants’ Notice of .Preliminary Objec-
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tion and the frespondent’s originating summons for adoption of written
addresses/briefs on the™9anuary 2007. In effect, he further added,
the Notice of Preliminary Objection as well as the plairtif@spondent’s
originating summons had not then been heard and determined by the trial

B judge. The court below (Court of Appeal) it was further argued, had no

further appellate jurisdiction to exercise on the appellants’ preliminary

objection and thesTrespondent’s originating summons - both having not
been heard nor determined by the trial court; since the question to be
tried by the court below (Court of Appeal) which derives its appellate
jurisdiction under the provisions of Section 240 of the Constitution must
be tied to the questions arising from the decision of the trial court which
must be contained in valid grounds of appeal; for this submission, reli-
ance was placed on the decision in Ikweki v.Ebele (2005) .11 NWLR

D(pt.936) 397. Advancing his submission in the brief of his clients, the
senior learned counsel submitted that the crucial question to resolve in
this appeal is whether the general powers of the Court of Appeal under
Section 16 of the Court of Appeal Act could be invoked by the court

Ebelow (Court of Appeal) to determine the merits or otherwise of the
appellants’ Notice of Preliminary Objection and thieelspondent’s origi-
nating summons when none of them had been heard and determined by
the trial judge. He then reasoned that the crucial question must be an-

g swered in the negative, for as was contended, the powers of the Court of
Appeal under Section 16 are not all-purposes powers which disregard
the original jurisdiction of the trial judge; the following cases were relied
upon for the submission viz Olutola v. Unilorin (2004) 18 NWLR (pt.905)
416 at 469; NICON v. Power and Industrial Engineering Co. Ltd (1990)
1 NWLR (pt.129) 697; Faleye v. Otapo (1995) 3 NWLR (pt.381) 1;
Inakoju v. Adeleke (2007) 4 NWLR (pt.1025) 427 and Enekwe v. 1MB
(Nig) Ltd. (2006) 19 NWLR (pt.1013) 146; greater reliance was placed
on the decisions in (a) Gombe v. P.W. (Nig.) Ltd (1995) 6 NWLR (pt.402)

H 402 and (b) Enekwe case (supra) The decision in Inakoju case supra, it
was submitted, does not apply to the instant case, as according to him,
the circumstances in the aforesaid case are not present here.

On the respondent’s Notice to the appellants’ appeal, it was sub-

C
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mitted, was incompetent for the reason that it seeks to raise issues of law
and fact which were not raised at the trial court for determination and on
which no notice of appeal has been filed; respondent’s Notice it was
added, is circumscribed by the decision of the lower court appealed
against; a number of court decisions, the like of Ogunbadejo v. Owgyemi
(1993) 1 NWLR (pt. 271) 271 at 534 - 535; Nabiss Inc. v. Allied Biscuits
Co. Ltd (1998) 10 NWLR (pt.568) 16 at 26; Ibe v. Onuorah (1999) 14
NWLR (pt.638) 340 at 348 - 350 and Nigerian Port Pic, v. Oseni (2000)
8 NWLR (pt.669) 410 at 419 were relied upon in the said brief. No report
was presented before the court below yet, that court set it aside even
when it is apparent that the court was not fully seised of the facts of the
case. On Issues Nos. 2 and 3, learned counsel submitted that in interpret-
ing the provisions of the Constitution, all the provisions should be read
together. In response to the preliminary objection as to the grourfdls of
appeal, learned counsel took a critical look at all of them and submitted
that they are all grounds of law; while urging that the preliminary objec-
tion be dismissed he urged that the appeal be allowed. Mr. Toro, learned
senior counsel for thestIrespondent (Chief Joshua Chibi Dariye) Ee-
ferred to and adopted th& tespondent’s brief; he stood by the Notice of
Preliminary Objection of his client maintaining that the grounds of appeal
formulated by the appellants are at best, of mixed law and facts or facts
alone and therefore, are not competent, they should be struck Ok_tt. On
Issues Nos. 1 and 2, learned senior counsel argued that having regard to
the urgency that the case generated, the invocation of the provisions of
Section 16 of the Court of Appeal Act was inevitable. On Issue No.3, it
was the submission of the learned senior counsel that 2/3 of the member-
ship of the House of Assembly, Plateau State whose full complimeﬁ’ts is
24 is 16. He urged that the appeal be dismissed.

As | pointed, out above, this suit was commenced by originating
summons. It has long been well established that originating summons,
which is one form of beginning a law suit, is only applicable in ddch
circumstances as where there is no dispute on question of fact or the
likelihood of such dispute. It is not meant to enlarge the jurisdiction of a
court for it is merely a method of procedure. It is not available indeed, it
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is not a substitute for initiating contentious issues of facts; for in such
proceedings, the appropriate method is proceedings by a writ of sum-
mons in which what is alleged by the parties will be clearly defined in the
pleadings and both sides will be at liberty to lead oral evidence in proof of

g the averments in their respective pleadings. Since it is a procedure used
when the facts are not in controversy, a plaintiff applying its use must
always accompany his originating summons with an affidavit in support
which authenticates his case in clear terms; and a defendant, upon ser-
vice of the processes of the plaintiff on him, may wish to file a counter-
affidavit in opposition to the case presented. See National Bank of Nigeria
Ltd. & Anor. v. Lady Ayodele Alakija & Anor. (1978) 9 & 10 S.C. 59.
Unlike pleadings which do accompany a writ of summons, once parties
to an originating summons have exchanged their processes filed, they are

D not at liberty to adduce oral testimonies in proof of the depositions in
their respective affidavit and counter-affidavit - the contents of the two
are printed or documentary evidence which must not be added to or
removed therefrom. Since no oral testimony is allowed then demeanour

E of the parties and/or their withesses plays no part in the adjudication. All
the judex, be he at the trial court or the appellate court need do is to
deduce inference therefrom or evaluate them. Seized of such processes,
it seems to me that a judex will be ready to proceed to the hearing and

= determination of the suit.

Before | continue, | am of the view that it is at this stage appropri-
ate to reproduce the provisions of Section 16 of the Court of Appeal Act
which is in the following terms: -

“The Court of Appeal may, from time to time, make any order
necessary for determining the real question in controversy in the appeal,
and may amend any defect or error in the record of appeal, and may
direct the court below to inquire into and certify its findings on any ques-
tion which the Court of Appeal thinks fit to determine before final judg-

H ment in the appeal and may make an interim order or grant any injunc-
tion which the court below is authorized to make or grant and may direct
any necessary inquiries or accounts to be made or taken and generally
shall have full jurisdiction over the whole proceedings as if the proceed-

G
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ings had been instituted in the Court of Appeal as court of first instance
and may re-hear the case in whole or in part or may remit it to the court
below for the purpose of such re-hearing or may give such other direc-
tions as to the manner in which the court below shall deal with the case in
accordance with the powers of that court; or, in the case of an agpeal
from the court below in that court’s appellate jurisdiction, order the case
to be re-heard by a Court of competent jurisdiction.”

| have read the decision to which our attention was drawn and |
do agree that the above provisions of Section 16 cannot be interpreted to
override or replace the original jurisdiction of the High Court of a State
conferred on it under Section 272 of the Constitution of the Federal Re-
public of Nigeria. But if the purpose of invoking the provision of the
aforementioned section is to obviate the incidents of delayed justice, Sec-
tion 16 must be welcomed particularly when the facts on whictPthe
parties are predicating their case and defence respectively are not contro-
versial. A quick look at the cases of Ikweki and Faleye (supra) shows
that they were initiated by writ of summons, which presupposed that the
facts on which the respective cases lay were controversial and goig by
the case of Lady Alakija referred to supra, originating summons is not
appropriate for initiating the proceedings. Let me repeat, in suit begun by
originating summons, the facts are always not controversial, in fact both
parties are always ad idem as to the correctness of same. It is true 'ghat an
appellate court should not make a practice of disturbing the findings of a
trial judge particularly where the credibility of witnesses based on
demeanour of the witnesses only, but where the conclusion is arrived at
without any real controversy such as in documentary evidence or where
it does involve a controversy which controversy is limited only to nﬁ’m-
ber, complexity or contradiction or interpretation of document or even
where there is an unchallenged piece of oral evidence, then the appellate
court is in as good a position as the trial court in so far as the evaluation
of such evidence, like the affidavit/counter-affidavit or printed evidétce
in the present case is concerned to embark in, making its own inference.
| have said above that the purpose of the provision of Section 16 of the
Act is to obviate delayed justice. A liberal interpretation of that provision
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vis-a-vis the totality of the facts constituting the basis of the matter, will
in my respectful view, confer competency on the court below to adjudi-
cate on the real matter in controversy notwithstanding that the trial court
had not made a pronouncement on the preliminary objection and the sub-

g Stantive matter. | say this bearing in mind that subsumed in the substan-
tive matter is the issue of the interpretation of the provision of the Consti-
tution as to what constitutes the 2/3 majority of the Plateau State House
of Assembly. See Chief Ebba v. Chief Ogodo & Anor (1984) 4 S.C. 84.
Even going by the record of proceedings, there is element of consent by
both parties that the originating summons and the preliminary objection
be taken together. The learned trial judge in the course of the proceedings
of 15/12/2006 when all the parties were duly represented in the court,
held inter alia: -

D “It's a considered fact that the court is going on vacation from
Monday 18 December 2006 and resumes ofi J&nuary 2007, the court
cannot sit during the vacation. Both parties want the matter in general
and the preliminary objection had (sic) and determined expeditiously. It

Eis not possible for us to hear both parties on the P/Objection today. In the
circumstances, | rule that parties submit file written arguments on the P/
Objection and exchange same before the next adjourn (sic) date.”

Further on the same date (15/12/2006) after listening to submis-
= sions of all counsel, the learned trial judge made another ruling thus: -
“Having considered the exigencies of the time and the fact that
this is an originating summons, | order that both parties submit their
written briefs on the suit along with that of the P/Obijection. If the P/
Objection succeeds it will be the end of the matter. If it does not succeed,

G the substantive suit may be hard (sic) and considered. | rely on the proce-

dure adopted in the case of ADELEKE V. OYO STATE GOVERNMENT.”
From the proceedings of 15/12/2006 and this being a civil matter,
I hold the view that both parties must be taken to have agreed that the

H originating summons and the preliminary objection be taken together.
And in view of what | have been saying as regards the invocation of
Section 16 of the Court of Appeal Act, | hereby answer Issue No.l on the
appellants’ brief in the affirmative and | also answer Issue No.l insthe 1
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respondent’s brief of argument in similar manner.

| shall now proceed to address Issue No.2 in each of the two
briefs each of the two similar briefs poses the question as to what is the
correct interpretation of the provisions of Section 188 of the Constitution
of the Federal Republic of Nigeria 1999 which provides:- B

Section 188(1)

“The Governor, Deputy Governor of a State may be removed from
office in accordance with the provisions of this section.”

Section 188 (2)

“Whenever a notice of any allegation in writing signed by not Iess
than one-third of the members of the House of Assembly —

(a) is presented to the Speaker of the House of Assembly of the
State.

(b) stating that the holder of such office is guilty of gross—mispon—
duct in the performance of the functions of his office, detailed particu-
lars of which shall be specified, the Speaker of the House of Assembly
shall within seven days of the receipt of the notice, cause a copy of the
notice to be served on the holder of the office and on each membertof the
House of Assembly, and shall also cause any statement made in reply to
the allegation by the holder of the office, to be served on each member of
the House of Assembly.”

188(3) F

“Within fourteen days of the presentation of the notice to the
Speaker of the House of Assembly (whether or not any statement was
made by the holder of the office in reply to the allegation contained in
the notice), the House of Assembly shall resolve by motion, without any
debate whether or not the allegation shall be investigated.”

184(4)

“A motion of the House of Assembly that the allegation be inves-
tigated shall not be declared as having bpaased unless it is supped
by the votes of not less than two-tisimajority of all the members of the
House ofAssembly

(underlying mine for emphasis)

As | have said, the two similar provisions call for the interpretation
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of the provisions of the Constitution. | pause here to restate the canons

of interpretation of the provisions of statutes and/or the Constitution.

The primary function of a judge is to declare the law, not to decide what

it should be. The business of law making is, in my humble view, exclu-
B sively a matter for the National Assembly, in Nigerian context. Though,
the populace look forward to the judiciary for dispensation of justice, a
judge must always be conscious of his limitation in the discharge of his
judicial duties; he must carefully but firmly set out to administer justice
according to law, the law which is established for us by the National
Assembly of this country or by the binding authority of precedent which
itself is substantially founded on the laws passed by the National Assem-
bly. It therefore follows that, where the words of the statute or the Con-
stitution are unambiguous but clear in their ordinary and grammatical
meanings, a judge has a binding duty to interpret the words of statutory
or constitutional provisions accordingly. | here recall, with admiration
and submission to the monumental and guiding words of Idighe JSC in
this connection in the case of Nafiu Rabiu v. Kano State (1980) 8-11 S.C.
E 130 where at page 195 the learned jurist reasoned thus: -

“It is the duty of this court which has the ultimate responsibility of
declaring and interpreting provisions of the Constitution always to bear
in mind that the Constitution itself is a mechanism under which all laws

g are to be made by the Legislature and not merely an Act which declares
what the law is. Accordingly, where the question is whether the Constitu-
tion has used an expression in the wider or in the narrower sense the court
should always lean, where the justice of the case so demands, to the
broader interpretatiorunless thex is something in the context or in the

G rest of the Constitution to indicate that the nwaver interpetation will
best carry out its object and purpose.”

(underlining mine for emphasis)

The above dictum coupled with the arguments of theedpon-

Hdent in his brief of argument of thé fespondent have persuaded me to
examine other relevant provisions of the Constitution such as Sections
90, 91 and 102 which | hereunder reproduced. Before | do that let me
quickly remind myself that where words or expressions in the provisions

D
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have been legally or judicially defined or determined, their ordinary mean-
ing will definitely give way to their legally or judicially defined meanings;
that was the decision of this court in Acme Builders Ltd v. K.S.W.B.
(1999) 2 S.C. 1. This is in conformity with the principle of JUDICIAL
PRECEDENT or STARE DECISIS as it is called. Though judicial prgce-
dent or stare decisis is an indispensable foundation on which to decide
what is the law, there may be times when a departure from the precedent
is in the interest of justice and the proper development of the law. This
court (The Supreme Court) recognizes the existence of that poweg in it
to so do. In T.A. Yonwuren v. Modern Signs (Nig) Ltd; John Ememon &
Anor v. Chief P.O. Onokite & Ors (consolidated) (1985) 2 S.C.86, Obaseki
J.S.C. reasoned thus at page 132:-

“It is settled law that this court has jurisdiction to depart from its
previous decisions. It has been restated in Paul Odi & anor v. Gb@niyi
Osafile & Anor S.C. 144/1983 delivered on"Tlhnuary 1985 ........ at
page 195. Turning to the first question, there is unanimity and | hold very
strong views on it that the Supreme Court, as a court at the apex of the
judicial hierarchy in this country, has the jurisdiction and power sittihg
as the full court of seven justices, to depart and overrule previous errone-
ous decisions on points of law given by a full court on constitutional
question or otherwise.”

Again, the above dictum is a confirmation of the authenticity of
the statement made by one eminent jurist of this court in which he said
“we are infallible because we are final; but we are not final because we
are infallible.” Let it be said that as we are all mortals, infallibility can
never be our virtue. From time to time, as human beings, we must make
mistakes. But let those mistakes be genuine and honest; let them be seen
to reflect the limit of our human knowledge. Now to the afore-mentioned
provisions of the Constitution.

Section 90

“There shall be a House of Assembly for each of the States 6f the
Federation.”

Section 91

“Subject to the provisions of this Constitution, a House of Assem-
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bly of a State shall consist of three or four times the number of seats
which that State has in the House of Representatives divided in a way to
reflect, as far as possible nearly equal population.

Provided that a House of Assembly of a State shall consist of not

g less than twenty-four and not more than forty members.”

The wordings of Sections 90 and 91 are very clear in their ordi-
nary and grammatical meanings. Going by the liberal interpretation of
them, it is my humble view that a House of Assembly properly so called
constitutionally must not be less than twenty-four and not more than
forty members. However, Section 102 of the same Constitution pro-
vides: -

“A House of Assembly may act notwithstanding any vacancy in its
membership, and the presence or participation of any person not entitled

D to be present at or to participate in the proceedings of the House shall not
invalidate such proceedings.”

The above provisions, in my humble view, seem to run counter to
the provisions of Section 188 (4) which stipulate that any motion of the

E House calling for investigation of allegations against the governor or Deputy
Governor for the purpose of getting any one of them removed from
office shall not be declared as having been passed unless is supported by
the votes ohot less than two-thirds majority of all the members of the

g House ofAssembly The office of the Governor or of the Deputy gover-
nor is an all-important one. Any of them is in the office by the grace of
the majority votes of the totality of that State. In getting him out of office
for one reason or the other, the voice of the majority of the totality of the
populace of the State must be reflected on the decision even if it is now
impossible to physically vote on that issue, their voices should be re-
flected through the majority of the total members they voted into the
House. The impeachment or removal of a Governor or Deputy Governor
is a very serious business. Certainly, it cannot be the intendment of the

H framers of the Constitution that the decision to impeach or remove any-
one holding that high office should be left in the hands of very negligible
few as 8 (eight) members as it has been argued. The provisions of the
Constitution must be interpreted in a just and holistic manner. A recourse
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to the provisions of Section 96 (1) clearly brings out the intention of the
framers of the Constitution; it provides: -

“The Quorum of a House of Assembly shall be one-third of all the
members of the House.

(underlining mine for emphasis) B

When the above provisions of the Constitution are read, the only
conclusion | can reach and which | reach is that the legislators intend
that the lawful quorum of the House of Assembly shall be one-third of all
the members of the House. But in Section 188 (4) of the Constitt&ion,
which deals with impeachment of a Governor, the quorum that can law-
fully pass a motion initiating the process is two-thirds majority of all the
members of the House of Assembly. Section 188 specifically contains
the provisions dealing with the removal of Governor or Deputy Governor
from office. As | have said earlier, the removal of a Governor or DelButy
Governor from office is a very grave issue; it has import of criminality
and little wonder that sub- section (4) thereof stipulates that the motion
calling for investigation of thallegation must be supported by not less
than two-thirds majority of all the members of the House of Assembly. It
is only in Section 188 (4) that two-thirds majority of all members of the
House is made mandatory; unlike Section 96 (1) supra which stipulates
one-third as the quorum. The very familiar and popular canon of inter-
pretation of provisions of the Constitution when faced with a situgiion
like in Sections 188 (4) and 96 (1); even 102 is thla& express mention
of one- thing is the exclusion of anotherThe Latin Maxim is
“EXPRESSIO UNIUS PERSONAE VEL REI, EST EXCLUSIO
ALTERIUS”. Put in an another way: Where there is express mentign of
certain things, then anything not mentioned is excluded.” Again the Eatin
Maxim is: EXPRESSIO FACIT CESSARE TACTITUM” see the only
English case of Stephens v. Army & Navy Stores (1914) 2 CH 526.
Following the principles enunciated supra, it is my view that two-thirds
of a House of Assembly like Plateau whose membership is twentyfour;
the minimum number of members that can grant the application to inves-
tigate the alleged gross misdeeds of theespondent (Dariye) is 16
(sixteen) going by the provision of Section 188 (4). Eight (8) certainly is
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not two-thirds of 24. Consequently, Issue No.2 on each of the briefs is
answered in the negative. Following what | have said above, Issue No.3
on the appellant’s brief must be answered in the negative and | hereby do.

Back to the interpretative jurisdiction of the judex; it is the duty of

B the judex to expound what the law is and we should loyally follow the
doctrine of stare decisis. Our problems as judges should and must not be
to consider what social and political problems do today require; that is to
confuse the task of a judge with the task of a legislator. More often than

Cnot, the law, as passed by the legislators, has produced a result which

does not accord with the requirements of today. Let that defective law be
put right by legislations but we must not expect the judex, in addition to
all his other problems, to act as LORD MANSFIELD did, and decide
what the law ought to be. In my humble view, he (the judex) is far better
employed if he puts himself to the much simpler task of deciding what
the law IS.

| shall end this discourse by saying that the allegations levelled
against the sLrespondent as contained in the records, are despicable to

E the highest degree. If proved in accordance with the laws of our land by
the cardinal principle of morality, justice and democratic government that
an offender guilty of crime should be sentenced by the court to such
penalty as his crime merits, th&reéspondent must not be allowed to run

g away from justice. But before this can be done, due process of law must
be followed from the beginning to the end. An act may be morally repre-
hensible unless there is a law properly enacted which makes that act
punishable and goes ahead to prescribe the punishment for it, a judge,
indeed, any court of law is hamstrung to sentence and punish the perpe-
trator.

In conclusion, for the little | have said above, but most especially
for the exhaustive reasoning in the leading judgment of my learned brother,
Onnoghen J.S.C. with which | am in agreement, | also say that the judg-

H ment of the court below is unassailable; this appeal is devoid of merit. |
also, by force of law, dismiss it. | abide by all other consequential orders
contained in the leading judgment including the order as to costs.

D




